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COPYRIGHT

Introduction:

s.89 – all copyright rights must come from statute, none at CL.

s.91 of Copyright Act (CA) say that we adhere to.

· Berne Convention 1886 as modified by the Paris Act of 1971

· Rome Convention of 1961 for the Protection of Performers, Producers of Phonograms and Broadcasting

Other conventions pending for electronic media. 
Generally literary and artistic works are protected by copyright – see s.2 definitions. 
Although can only have rights if conferred by statute – there are some common law defences e.g. public interest, if see document of plan to commit treason, then can reproduce it. 

A law prof’s presentation would be covered as a performers performance in s.2. Materials kinda say will be covered even if impromptu, but Green says that need it to be some underlying work to be protected, so prepared lecture would be an underlying work. Then you would be infringing to copy the lecture, but if you use it only for personal study, then will be in fair use defence in s.15, and can give it to others to use for personal study as well, just can’t make money off it, that is not a use covered by the fair use defence. 

Authorship

“Maker” is defined in s.2 of the act for films and sound recordings.

Author can only be a corporation when one of the deeming provisions of the CA apply:

s.10 – author of photo is owner of original photo / negative, can be a corporation. 
s.18 – sound recording maker has rights. 
Rights of sound recording maker is a neighbouring right, because the actual recording is not an artistic work, the recording is only a mechanical contrivance used to reproduce the actual artistic work.
But a photo is an artistic work, so that is a true copyright. 

s.15 – performers have rights over their performances.
Then the performer and the maker of the fixation have neighbouring rights which allow them to sell the rights to broadcast.

Broadcasters have rights over the signals that they broadcast – s.21

Generally the first owner is the author – s.13(1).

But, engraving, photograph, portrait ( the first owner is the person who commissioned it – s.13(2).

Employer is the owner if work made in course of employment – s.13(3).

Term of copyright:
· 50 years from end of year in which author died – s.6

· Special rules for anonymous works – s.6

· Photo’s (s.10) and sound recordings (s.23) based on date of making b/c owner could be corporation. 
· Cinematographic work (see definition in s.2) = publication + 50 if no dramatic character (s.11), and based on life of author if has dramatic character i.e. for cinematographic works with dramatic character, the normal period applicable to dramatic works apply – s.6 I think.
University of London Press v. University Tutorial Press (019) (384)
Facts:

University hired a number of professors to put together examinations (mathematics).  Subsequently, University published these old exams.  Competitor came along, got students to give their copies to the tutorial service, and then published copies of the exams. The competitor did not publish copies of the exams that the university had itself published, but the competitor published copies of the exams that it got from the students. The University sued for copyright infringement.

Issue:

Are mathematics examinations “original literary works” protected by copyright?

Held:

Works are protected by copyright.

Ratio:

Were the papers protected by copyright?

· Must decide if the exam papers come within the definition of literary work as defined in the statute. 

· “Literary work covers works which are expressed in print or writing, irrespective of whether the quality or style is high”.  
· So the exams are literary work, then must consider if they are original.

· All required for originality is that it originated from the author and not copied from someone else.
· The idea underlying the work does not have to be original.

· Literary work is protected by copyright and doesn’t require any particular quality or novelty, just simply expressed in writing, irrespectively of quality.
· Does not mean that the work must be the expression of original or inventive thought, nor that the form of expression be in an original or novel form, but only that the work must not be copied from another work – that it should originate from the author.
· In this case the professors made up the questions, so was original.

· Can draw from common stock of knowledge and still get copyright, you must just not have copied it from someone else.

· Time spent is irrelevant as is the fact that the materials were drawn on common stock of knowledge

Who owned the copyright?

· The author is the first owner of the copyright. 

· University argues that the papers were prepared under a contract of service, as opposed to a contract for service (which is more like an independent contractor).
· Not acting under a contract of service when you perform additional work in your off time. 

· In this case the professors were like independent contractors, was not a contract of service, they were not servants of the university. 

· So the professors themselves owned the copyright. 

· Every assignment of copyright must be in writing – that was not done in this case, so the legal rights remained with the examiners. 

· But the university was equitably entitled to request that the legal rights be transferred to them as required by the contract under which the exams were produced. 

· So have to join the professors as P’s, or name them as D’s ordering them to transfer the legal rights to the university. 

Could the D rely on the fair dealing exception? (384) 

·  D argued fair dealing because they were being used for private study.
·  Court was not happy that one set of exam papers had been reproduced without solutions which undermined the benefit of using them for private study. 
· Court said that the D’s could not rely on the fair dealing exception. 

· If it is a straight republication of an existing copyrighted work, then cannot really say that it is for private study – why not just use the original version if it is the same. The minor changes that the D’s made to some of the papers in terms of adding headings etc. was not significant. 
· Said that even republishing the questions with answers attached would not be acceptable. 

Feist v. Rural Telephone Service (022)

Facts:


Rural’s directory contains only the name, town, and number organised alphabetically.  Rural refused to license its white pages listings to Feist for a directory covering 11 different telephone service areas, Feist extracted the listings it needed from Rural's directory without Rural's consent. Although Feist altered many of Rural's listings, several were identical to listings in Rural's white pages. 

Issue:

Was copyright infringed?

Held:


Rural's white pages are not entitled to copyright, and therefore Feist's use of them does not constitute infringement. 
Ratio

The selection, coordination, and arrangement of respondent's white pages did not satisfy the minimum constitutional standards for copyright protection. Specifically, the court found that respondent's white pages, which contained only factual information, i.e., phone numbers, addresses, and names listed in alphabetical order, lacked the requisite originality because respondent had not selected, coordinated, or arranged the uncopyrightable facts in any original way.
 

Discussion:

· To qualify for copyright protection, a work must be original to the author. Original, as the term is used in copyright, means only that the work was independently created by the author and that it possesses at least some minimal degree of creativity. Originality does not signify novelty; a work may be original even though it closely resembles other works so long as the similarity is fortuitous, not the result of copying.  

· A directory that contains absolutely no protectable written expression, only facts, meets the constitutional minimum for copyright protection if it features an original selection or arrangement

· No author may copyright facts or ideas. The copyright is limited to those aspects of the work, termed expression, that display the stamp of the author's originality. Copyright does not prevent subsequent users from copying from a prior author's work those constituent elements that are not original, for example facts or materials in the public domain, as long as such use does not unfairly appropriate the author's original contributions

· Facts, whether alone or as part of a compilation, are not original and therefore may not be copyrighted

· A factual compilation is eligible for copyright if it features an original selection or arrangement of facts, but the copyright is limited to the particular selection or arrangement. In no event may copyright extend to the facts themselves

· a "compilation" in the copyright sense as a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship

· Originality requires only that an author make a selection or arrangement independently, i. e., without copying that selection or arrangement from another work, and that it display some minimal level of creativity

· copyright protects only the author's original contributions, not the facts or information conveyed
· To establish copyright infringement, two elements must be proven: (1) ownership of a valid copyright, and (2) copying of constituent elements of the work that are original.  

· Article I, § 8, cl. 8, of the Constitution mandates originality as a prerequisite for copyright protection. The constitutional requirement necessitates independent creation plus a modicum of creativity. Since facts do not owe their origin to an act of authorship, they are not original and, thus, are not copyrightable. 

· Although a compilation of facts may possess the requisite originality because the author typically chooses which facts to include, in what order to place them, and how to arrange the data so that readers may use them effectively, copyright protection extends only to those components of the work that are original to the author, not to the facts themselves. This fact/expression dichotomy severely limits the scope of protection in fact-based works. 

· Originality is the touchstone of copyright protection in directories and other fact-based works. 

· A compilation is not copyrightable per se, but is copyrightable only if its facts have been "selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship." § 101 (emphasis added). 

· Even a compilation that is copyrightable receives only limited protection, for the copyright does not extend to facts contained in the compilation. § 103(b). 

· Lower courts that adopted a "sweat of the brow" or "industrious collection" test -- which extended a compilation's copyright protection beyond selection and arrangement to the facts themselves -- misconstrued the 1909 Act and eschewed the fundamental axiom of copyright law that no one may copyright facts or ideas. 

· While Rural has a valid copyright in the directory as a whole because it contains some forward text and some original material in the yellow pages, there is nothing original in Rural's white pages. 

· The raw data are uncopyrightable facts, and the way in which Rural selected, coordinated, and arranged those facts is not original in any way. 

· Rural's selection of listings -- subscribers' names, towns, and telephone numbers -- could not be more obvious and lacks the modicum of creativity necessary to transform mere selection into copyrightable expression. 
· In fact, it is plausible to conclude that Rural did not truly "select" to publish its subscribers' names and telephone numbers, since it was required to do so by state law. 
· Moreover, there is nothing remotely creative about arranging names alphabetically in a white pages directory. It is an age-old practice, firmly rooted in tradition and so commonplace that it has come to be expected as a matter of course. 

· The recognised law is that there can be no valid copyright in facts, which are merely discovered and not created.  Nonetheless compilations of facts are protected.  Modicum of creativity is a constitutional requirement

· The work that was allegedly infringed, was minimal in terms of what telephone books provide.  

· Feist didn’t get permission to include this in this directory, therefore only added the actual addresses and cut out the listings which were not in the territory.

· In US, there is no copyright protection for facts because they are discovered, not created.

· Compilations of facts can be copyrightable.  
· The question is where do you draw the line between facts and compilations of facts?  U.S. has a constitutional provision respecting copyright.  
· It was found that if in this compilation, there was selection and arrangement of facts, then those elements are protected by copyright, but do not extend to the facts themselves.  So there is nothing from stopping someone from taking those facts and re-arranging them in a different order.

· The case that followed the “sweat of the brow” theory was wrong — there must be some modicum of creativity.  
· Still a very low hurdle to overcome, the author need only to select and arrange with a minimum of creativity.  
· What Rural did was simply to list the numbers alphabetically. That selection and arrangement was void of any creativity thus not original.  

Note:

Case involving Trivial Pursuit who copied at least 20% of questions from an encyclopaedia of trivia. US: sued and lost. The court decided that trivial pursuit had only taken the information and was changed to a different form of protection

Tele-Direct v. American Business Information Inc. (033)

(leave to appeal to SCC denied)

Facts:
Trial Judge's finding that copyright did not exist in the compilation of information contained in Yellow Pages directories. 

It was conceded that the Yellow Pages, taken as a whole and given the visual aspects of the pages and their arrangement, are protected by copyright. 

The appellant claimed copyright in the organization of the subscriber information and in respect of the collection of additional data, such as facsimile numbers, trade-marks and number of years in operation. 

The Trial Judge concluded that the appellant exercised only a minimal degree of skill, judgment or labour in its overall arrangement which was insufficient to support a claim of originality in the compilation so as to warrant copyright protection. 

Prior to the 1993 North American Free Trade Agreement Implementation Act, compilations were protected only in so far as they could be characterized as "literary works". In order to implement the North American Free Trade Agreement (NAFTA), the Copyright Act was substantially amended so that artistic, dramatic, literary and musical works included compilations thereof. 

The definition of "every original literary, dramatic, musical and artistic work" in section 2 was amended to include "compilations" as "a mode or form of its expression". Also, a definition of "compilation" was added to section 2 of the Copyright Act. 

The chain of events giving rise to the present claim both pre-dated and post-dated the amendments. 

Issue:
(1) whether the amendment modified the state of the law; 

(2) what was the correct approach for assessing the originality of the compilation; and 

(3) whether the compilation involved a sufficient degree of skill, judgment or labour to qualify for copyright protection. 

Held:
The appeal should be dismissed, the work is not protected.
Discussion:
Issue (1) 
· Prior to the 1993 amendments, courts had to find a way to relate compilations to literary works. Since the amendments, "compilations" may be related to artistic, dramatic and musical works as well as to literary works. Earlier cases must, therefore, be applied with caution. Compilations which previously did not qualify for copyright protection because they could not be related to literary works may possibly qualify under the new definition. 

· The definition of "compilation" must be interpreted in relation to the context in which it was introduced i.e. to implement the North American Free Trade Agreement (NAFTA), Article 1705. What the parties to the Agreement wanted to protect were compilations of data that "embody original expression within the meaning of [the Berne] Convention" and that constitute "intellectual creations". 
· Compilations of data are to be measured by standards of intellect and creativity. As these standards were already present in Anglo-Canadian case law, the Canadian Government in signing the Agreement and the Canadian Parliament in adopting the 1993 amendments to the Copyright Act, must have expected the Court to follow the "creativity" school of cases rather than the "industrious collection" school. 

· The 1993 amendments did not alter the state of the law of copyright with respect to compilations of data. They reinforced in clear terms what the state of the law was, or ought to have been: the selection or arrangement of data results in a protected compilation only if the end result qualifies as an original intellectual creation. 

· As a result of the 1993 amendments, Canadian courts may seek more assistance from authoritative decisions of American courts when interpreting provisions of the Copyright Act that were amended or added to implement NAFTA, provided they proceed with caution. Where feasible, without departing from fundamental principles, Canadian courts should not hesitate to adopt an interpretation that satisfies both the Anglo-Canadian standards and the American standards where the wording of the provision tracks the wording of the American legislation. 

Issue (2): 
· The more correct approach to assessing the originality of a compilation where the work sought to be protected by copyright is a compilation of data which appears within a larger compilation of data is to begin the analysis with the fragment. 
· The compilation at issue before the Trial Judge was not the directory as a whole (the main compilation), but fragments of that directory i.e. the in-column listings (the sub-compilation). The Trial Judge looked at the sub-compilation first because the main compilation was not at issue. 

Issue (3): 
· The Act is clear: only those works which are original are protected. 
· For a compilation of data to be original, it must be 
· a work that was independently created by the author, and 
· display at least a minimal degree of skill, judgment and labour in its overall selection or arrangement. 
· Considerable labour combined with a negligible degree of skill and judgment will not be sufficient in most situations to make a compilation of data original. 
· One of the purposes of copyright legislation has been to protect and reward the intellectual effort of the author. 
· The word "author" conveys a sense of creativity and ingenuity. 
· The amount of labour is not a determinative source of originality. 
· The Trial Judge correctly found that there was not a sufficient degree of originality in the sub-compilation. The sub-compilation was neither a "new product of inventive labour" nor an "intellectual creation" within Article 1705. The compilation of the in-column listings was so obvious and commonplace as not to qualify for copyright protection.

Canadian Admiral Corporation Ltd. v. Rediffusion Inc. (041) (104) (108) (142)
Facts:
· Having acquired from the Montreal football club, "The Alouettes", the exclusive right to telecast the football games to be played by the team in Montreal during the 1952 football season and  to televise films of the games to be played by the team away from Montreal, the plaintiff entered into an agreement with the Canadian Broadcasting Corporation whereby the CBC agreed to furnish its personnel, facilities and equipment to telecast over its Montreal station CBFT the games played in Montreal and its facilities and station time to telecast films provided by plaintiff of the games played out of Montreal, and CBC assigned and transferred to plaintiff all of its right, title and interest in the copyright in the live telecast productions of the games. 

· Four of the home games and films of the four out of town games were televised over station CBFT and on each occasion the programmes were picked out of the ether by the defendant, whose business consists in part in maintaining an antenna in or near Montreal which enables its subscribers to receive by wire in their homes telecast programmes emitted by station CBFT, and were distributed to them and to its sales and showroom in Montreal. 

· The action is one for infringement of copyright in both the live and film telecasts.

· The defendant denies that copyright subsists in any of the telecasts sponsored by plaintiff and that if copyright did exist therein, no infringement resulted from its operations. 

· Those days, 3 cameras with a producer in a truck to decide which camera shot to go live on the airwaves.  
· ( argued that the work was protected by copyright.  Creativity and work was involved in deciding which shots to be put on air.

· D took signal off the air and retransmitted it to subscribers via co-axial cable.

Issue:
Did the D infringe the P’s copyrights?
Held:
Home games not protected, not fixed and not dramatic.
Away games are protected as a series of photographs and as broadcast of a performance. But the performances were not broadcast publicly by the D, except for the broadcast in the D’s Showroom.
Discussion:
· No matter how "piratical" the taking by one person of the work of another may appear to be, such taking cannot be an infringement of the rights of the latter unless copyright exists in that "work" under the provisions of section 3 of The Copyright Act. 
· Copyright is, in fact, only a negative right to prevent the appropriation of the labours of an author by another. 

· For copyright to subsist in a "work" it must be expressed to some extent at least in some material form, capable of identification and having a more or less permanent endurance. 
· All the works included in the definitions of "artistic work" and "literary work,' in s. 2(b) and (n) of The Copyright Act, R.S.C. 1927, c. 32 have a material existence; "musical works" by s. 2(p) must be printed, reduced to writing or otherwise graphically produced or reproduced.

· Likewise, in regard to "dramatic works" there is the requirement that the scenic arrangements or acting form must be fixed in writing or otherwise. 
· "Cinematographic productions" which are also dramatic works are obviously "fixed otherwise", since they involve the making of films. 
· Here, neither the producer nor any of his assistants, while producing the live telecasting of the games played in Montreal had fixed anything in writing or otherwise, or had anything whatever to do with the scenic arrangements of the acting form of the players participating in the football match. 
· By the very nature of the spectacle, nothing of that sort could have been planned in advance or fixed in writing or in any other manner whatsoever. 
· The live telecasts (or live radio broadcasts) of a football game as described in the evidence do not fall within the opening words of s. 2(u) of the Act - "every original literary, dramatic, musical and artistic work ..." 

· That neither the process nor result of telecasting is analogous in any way to that of photography or cinematography. Even if the "work" was found to be a cinematographic production, it would not be a dramatic work within the meaning of s. 2(g) of the Act inasmuch as the arrangement or acting form, or the combination of incidents represented, do not give the work an original character. 

· The image produced on the receiving set in the case of live telecasts is not a photograph as that word is ordinarily understood. A photograph is something concrete, something in a material form that cannot only be seen but handled and involves the creation of a negative. The image is not an artistic work under s. 2(b) of the Act. 

· To be "original" a work must originate from the author; it must be the product of his labour and skill and it must be the expression of his thoughts. 
· There is no copyright in mere conception or ideas and here the producer had nothing to do with the arrangements of the pictures shown. 
· All that he did was to choose the particular play in the game - a play in which he took no part whatsoever - and by means of the equipment provided communicate that play so that it could be seen by any one within the range of the telecast who desired to see it and had the necessary equipment for its reception. 
· In the picture so seen there was no expression of his thoughts, but merely a view of what was seen by thousands of others at the playing field. 

· The live telecasting of sporting events such as those here in question cannot create a work in which copyright can subsist. 
· Just selecting does not create copyright – If you cut certain passages out of a book and staple them together, that is mere selection and you do not have a copyright for it, it is not an expression of thoughts - p105. Same principle applies in this case. 
· The film telecasts of the (away) games having been made from cinematograph films were cinematographic productions. 
· Such a production is a "dramatic work" only if the arrangement or acting form or the combination of incidents represented has given the work an original character. In the absence of evidence here as to how the films were made or even that was any degree of selection, but assuming that their preparation and presentation were similar to those of the live telecasts, it cannot be said that they were given "an original" character by their author. 
· However, if the production consists of a series of photographs - as it does here - it is protected as a photograph; and photographs are within the definition of "artistic work" in s. 2(b) of the Act. The plaintiff here is entitled only to the protection afforded to an artistic work. 

· The principles laid down in the case of Canadian Performing Right Society v. Ford Hotel [1935] 2 D.L.R. 391, which had to do with acoustic representations, are of equal application to a visual representation which is also included in the definition of "performance" in s. 2(q) of the Act (Canada). The rediffusion of the film telecasts by defendant by means of the process described in the evidence constitute a "performance" of plaintiff's work. 

· Mere performance however, is not enough; in order to find that plaintiff's right was infringed, the Court must find that the performance was "in public". The test to be applied is "What is the character of the audience?" Here there is no evidence whatever except that the telecasts of the films in the homes and apartments of the subscribers of defendant were seen by them, presumably only the householders. The character of the audience was therefore a purely domestic one and the performance in each case was not a performance "in public". 

· The situation, however, is different in regard to defendant's sales and showroom in Montreal. It was open to the public and on various occasions members of that public saw there film telecasts of plaintiff's broadcast on Station CBFT. There was nothing there of a domestic or quasi-domestic nature and it was a performance "in public" and an infringement by defendant of plaintiff's right in the cinematograph films. 

· The defendant has not infringed plaintiff's copyright by communicating the work by radio communication. Radio is a communication of messages by means of electro-magnetic or Herzian waves through the ether. Here defendant communicated the work by use of co-axial cables to its subscribers and to its show and sales room in Montreal. The communication was not by radio.

Note:
· Now s.3(1.1) says that is fixed if fix it as you broadcast it. 
· The narrow view of “public broadcast” applied in this case has since been overruled – see Canadian Cable Television Assn. v. Canada 
· The requirement for cinematographic works to have a dramatic element has been removed in Canada i.e. does not have to be a drama to be protected (although the length of protection is less if have no dramatic element – s.11.1), but MUST STILL BE ORIGINAL, the requirement for originality always exists for copyright – so would need to have something to make it original.

· But there is no protection for video’s regardless of whether they are dramatic and / or original. That is because to be protected it always has to be a “work”, and video tapes are not within any of the definitions of work.
Works (047)
Definitions of works includes compilations, and see the definition of compilation. 
See definition of “collective work” and “work of joint authorship”.

Nichols v Universal Pictures Corp (048)

Facts:
Plaintiff complainant, as author and copyright owner of a play, brought a suit against defendants, motion picture production company and others, for the alleged infringement of a copyright.

The complainant alleged that her copyright had been infringed by defendants in their production and distribution of a motion picture.


A play was produced on the American stage in March, 1922. Subsequently defendants manufactured, produced, and ever since had been distributing a motion picture which they claimed to have been made by them from another play. Counsel for the complainant sought to show infringement by segregation of the scenes of a play or picture and the extraction and comparison of the ideas or emotions forming the collocation of the play and picture under consideration. 

Issue:
Was the P’s copyright infringed?
Held:
No
Discussion:
· After viewing the complainant's play, a motion picture of the complainant's play, and defendants' motion picture, the court concluded that defendants' picture differed quite substantially in its themes, scenes, episodes, and expression of ideas, although both made use of common property, such as Jewish and Irish characters, marriage meeting with strong parental opposition, and final reconciliation. The court concluded, therefore, that such rights of the complainant as were protected by copyright had not been infringed.
 

· There is a level of plot that may be protected.  For example, just in the character e.g. James Bond.  The character is so well-defined that it may be protected by copyright.

· In each case, must break out into each level of abstraction: plot, character, title.  In each level, take out which cannot be protected.  There was almost nothing left except for some very abstract levels.
· The right is not limited to the literal text, else could make just a slight variation.

· Question is when the part taken is “substantial” and therefore not a “fair use”.

· Can be liable for stealing a plot, but must steal more than just an idea. Can make a play on the same popular subject – is the degree of difference that is critical. 

· Cannot be liable if just play on the same stereotypes as the P’s play.

EXXON CORPORATION v EXXON INSURANCE CONSULTANTS (052)
Facts:
The plaintiffs claimed copyright in an invented word, "Exxon," which formed part of the corporate names of three of the four plaintiff companies, as being an "original literary work" entitled to copyright protection within the meaning of section 2 n1 of the Copyright Act 1956. 

P wanted an injunction to restrain the defendant company from infringing their copyright in the word, an injunction to restrain the defendant company from using the word "Exxon" or any name confusingly similar thereto so as to pass off its business goods, or services as and for those of the plaintiffs or as being connected or associated therewith, and an order directing the defendant company to change its corporate name and omit the word "Exxon" therefrom. 

The defendant company, which had no connection with any of the plaintiffs, failed to put in a defence.

Issue:
Can one have a copyright over the word “Exxon”?

Held:
No.

Discussion:
· The phrase "original literary work" was a composite expression to be construed as such and not as three individual words. 
· A literary work is something that afforded either information, instruction or pleasure in the form of literary enjoyment.

· The word "Exxon," being simply an artificial combination of four letters of the alphabet and serving only for identification purposes when used in juxtaposition with other words, was not within the definition of an "original literary work" and did not qualify for protection under section 2 of the Copyright Act. 
· Exxon succeeded with a passing off action, but also wanted the court to agree that the word Exxon was protected by copyright: argued that it was creative, unique, spend a great deal of skill and money.

BULMAN GROUP LTD. v. "ONE WRITE" ACCOUNTING SYSTEMS LTD (060)

Facts:
The plaintiff took action for infringement of copyright in forms for use in the keeping of books of account in businesses, known as a "One Write" system and composed of forms which are designed in such a way that when combined with related forms and carbons, records are created in one writing, rather than in two or three separate, basically repetitive writings, in various books. Copying was admitted. The defendant denied, however, that copyright subsisted in the forms. 

Issue:
Was there a copyright in the forms?

Held:
Yes, P wins. There is copyright in business forms because they "assist and guide".
Discussion:
· It was conceded by the defendant that the forms met the test embraced by the word "original". The works were created by the plaintiff's employees. 

· The forms constituted compilations and are works entitled to protection under the Copyright Act, 
· In a compilation, there must a be a literary sense of functionally assisting, guiding or pointing the way to some end.

· "Literary" is used in the statute in the sense of written or printed matter, and not in some dictionary sense of imparting ideas, information or knowledge. But, nevertheless, a mere printing or writing is not sufficient. For copyright to subsist, there must be, in a compilation of the commercial type here, a literary sense of functionally assisting, guiding, or pointing the way to some end.

· The various headings on these forms convey information to the user as to what he ought to record, where he ought to record it, and the manner, in many instances, in which it ought to be recorded.

· The D also argued what is now s.39 of the CA:

39. (1) Subject to subsection (2), in any proceedings for infringement of copyright, the plaintiff is not entitled to any remedy other than an injunction in respect of the infringement if the defendant proves that, at the date of the infringement, the defendant was not aware and had no reasonable ground for suspecting that copyright subsisted in the work or other subject-matter in question. 

The court rejected this argument, saying that the D chose to take a chance that there was no copyright. D had no reasonable basis to believe that there was no copyright. 

Note:

· After this case the government said it would change the act to unprotect such forms because they were used widely and if copyright existed then the costs of the forms would go up, but not change has yet been implemented. 

Francis Day and Hunter Ltd v Twentieth Century Fox Corporation (066)
Facts:
The appellant company for purposes of these proceedings were the owners of the copyright in a song entitled The Man who Broke the Bank at Monte Carlo, but they had not printed on each copy of the song the notice required by the Copyright (Musical Compositions) Act 1882. 

In 1935, a motion picture with that title was exhibited in Canada. 

The plot of the picture did not correspond with the theme of the song. 

The appellants brought an action against the distributors of the film in Canada and the exhibitors of it in cinematograph theatres in Canada. 

The appellants claimed damages for infringement of their copyright in the song by performance in public. 

The action was subsequently extended to include a claim for infringement of the literary copyright, and for passing off. 

The picture complained of was a talkie film, but no word of the song was used except the title, which was thrown on the screen at the outset. 

There was no audible reproduction of any part of the musical composition and no copying of the letterpress or musical notation except of the words of the title. 

It was contended that such use of these words, in actual production and in advertisements, constituted an infringement.

Issue:
Did the D infringe the P’s copyright?
Held:
No.
Discussion:
· Though the claim was based upon the Imperial Copyright Act 1842, the requirements of the Copyright (Musical Compositions) Act 1882 applied, and, as there had been no publication of the notice required by that Act on each copy of the song, the appellants were not entitled to the protection claimed.
· Assuming that the right in respect of literary infringement depended upon the Imperial Copyright Act 1842, and was not subject to the requirements of any Canadian Act, the copying of the title was in this case so unsubstantial a matter as not to constitute an infringement.
· The Canadian Copyright Act 1931, s 2(v), which added a definition of "work" as including the title thereof when such title is original and distinctive, made no change in the law.
· There had been, on the facts, no passing off.
· Copying of the title was not substantial reproduction.  In general a title by itself is not proper subject matter of copyright.  “Work” includes title, but the title itself is not a separate work.

· Title ALONE is not a literary work. It does not have enough literary quality or substance in order to be a "literary work" therefore no separate copyright for title. The other issue was whether the movie as a whole infringed the copyright which it didn't because it didn't substantially infringe the copyright of the song.

NOTES:
There can be little doubt that so famous a title as that here in question is a very valuable property from a commercial point of view, but that, of course, does not conclude the question whether its use in a given set of circumstances is an infringement of the rights of the owners of the copyright in the song. The legal question is here considered from every angle and there is not found, in the circumstances of this case, to have been any infringement of a legal right vested in those owners.
BC Jockey Club v. Standen (070)

Facts:
The plaintiff puts out racing forms for Hastings Park.  Information taken by defendant and rearranged so that additional facts were added.  The defendant took the position that since it was rearranged, it was not original work.

The D admitted that the P sheet was original but was arguing that they didn't substantially infringe the copyright of the P

At trial, the judge held that the defendant has done more than copy information from one other source. He had appropriated the results of the labour and skills of the Club which had gone into the compilation of the information which the Club has developed and published.

Issue:
"Substantial infringement". Can you take portion of compilation work and use them.

Held:
Appeal dismissed, BCCA agrees with the TJ that there was infringement of the P’s rights.

The BCCA said that the D had taken more than just information but took the "Form and arrangement of the information and facts" and therefore infringed the P’s rights.
Discussion:
· Will protect the compilation even though Defendant rearranged the compilation.  

· Court will protect that sweat work no matter how other people have rearranged it

· BCCA said that a great deal of skill and judgement went into the work.

· The Court of Appeal held that the trial judge did not err in relying on a passage by Laddie, Prescott & Victoria textbook:

“A compilation is a work consisting of a collection of materials, and its merit normally resides in the painstaking labour which has been expended in assembling the acts or in the skill, judgment and knowledge involved in selecting those things which are to be included. Consequently, the copyright in such a work may be infringed by appropriating an undue amount of material, although the language employed be different or the order of the material be altered.”
· It is always a question of fact whether a “substantial” part of this compilation made by the plaintiff at a great deal of cost and trouble to himself has been taken by the defendants for the purpose of their own magazine and incorporated in this article.
· See “Ladbroke” case below.
Apple Computer Inc. v. Mackintosh (074)

Facts:
The P holds a registered copyright in two operating system programs for the Apple II+ computer, which it manufactures.  These programs were originally written in assembly language, and then converted into hexadecimal code. Finally, the programs were etched into a silicon chip.  By the use of a process known as "burning" the D copied the programs embodied in the respondent's silicon chips.  

The trial judge reviewed in detail the complex and conflicting expert evidence and concluded that the programs embedded in the silicon chip should be regarded as software rather than hardware.  She found that the circuitry in the chip was both a translation and an exact reproduction of the assembly language program, and was therefore protected by copyright under s. 3(1) of the Copyright Act.  
Issue:
This appeal is to determine whether a computer program, originating in copyrightable written form, continues to be protected by copyright when it is replicated in the circuitry of a silicon chip. 

Held:
The appeal should be dismissed, the chip is copyright protected.


Discussion:
· The programs embedded in the silicon chip are a reproduction of the programs in assembly language and as such are protected by copyright under s. 3(1) of the Copyright Act. 
· These programs constitute a form of expression that is conceptually and functionally unique and cannot be regarded as a merger of idea and expression.  
· The Australian decision in Computer Edge Pty. Ltd. v. Apple Computer, Inc., which characterizes the program embedded in the silicon chip in a manner which accords with the electrical processes that underlie its operation, should not be applied in Canada. The high court in Australia decided just the opposite and said that the silicon chip is nothing but a physical object and copyright only protects literary works.
· Rather, the appropriate approach is to view the silicon chip program as embodying a set of instructions in machine code which are designed to move information and perform other specified tasks.  
· The silicon chip should be viewed as a static object encoded with written instructions rather than as constituting a dynamic interchange of electrical impulses.  
· It follows that the program embodied in the silicon chip is properly subject to protection by copyright and the unauthorized copying of that program constitutes a violation of copyright.
· Courts held that the chip was a translation of the source code and therefore copyrightable. Only the "idea" of the program was unprotectable. Essentially it is considered to be a reproduction of the original source code which is admitted to be copyrightable.
· Copyright covers translation as well.

Delrina Corp v. Triolet Systems Inc. (077)

Facts:
The individual defendant, while employed by the plaintiff, worked on the development of the plaintiff's computer program Sysview, a program which allowed an operator of a Hewlett Packard computer to assess the efficiency of the computer. After leaving the plaintiff the individual defendant designed the corporate defendant's computer program Assess with the intent that it be functionally similar to Sysview and compete directly with Sysview. 

The plaintiff commenced an action alleging, inter alia, that the Assess program infringed the plaintiff's copyright in its Sysview program. 

The plaintiff applied for an interlocutory injunction to restrain the defendants from selling or marketing the Assess program and from using or copying any of the plaintiff's computer programs. 

The trial judge accepted the evidence of the defendants' expert witness that the similarities between the two computer programs were accounted for by being the logical or only way of accomplishing the task at hand, being derived from the public domain or being dictated by the makeup of the Hewlett Packard computer. 

All the alleged similarities were dictated by functional considerations or were otherwise not protectable by copyright. 

The trial judge also found that the individual defendant did not copy from the source code for the Sysview program and drew an adverse inference from the fact that the plaintiff provided the two programs to an expert to provide an opinion as to whether the Assess program had been copied from the Sysview program and the fact that the plaintiff did not produce the expert's report. 

The trial judge dismissed the action. 

Issue:
Did the D infringe the P’s copyright.
Held:
No, appeal dismissed, TJ was correct. 
Discussion:
· In the law of copyright, copying goes beyond copying something physically before the person. It includes copying from memory. The reasons of the trial judge as a whole show that the trial judge's essential findings were not based on an exclusion of copying from memory. 

· The trial judge explained that the functional similarities were not necessarily evidence of copying. 
· The trial judge did not say that the fact that the individual defendant was the author of both programs justified copying. What the trial judge was saying was that certain similarities between the programs could be understood as the result of the programming style of the individual defendant without the similarities being probative of copying. 

· The proper analysis is to start by regarding the originality of the work as a whole. The reproduction of a part which by itself has no originality will not normally be a substantial part of the whole. 

· The trial judge was correct in stating that the law of originality is that the work must not have been copied by the author from another work, and in examining the elements of Assess alleged to be similar to elements of Sysview to determine if those elements were capable of copyright protection. 
· The trial judge concluded that those elements were not capable of copyright protection and that the plaintiff could not therefore rely on them to establish copyright infringement. 

· Copyright protects only original expression and not the underlying idea. 
· The idea/expression dichotomy is a common feature of the copyright law of Canada, the United Kingdom and the United States. It is applied with greater rigour in the United States resulting in a narrow scope of copyright protection. 
· The wider scope of protection afforded under the English/Canadian approach is based on some recognition of the skill and labour in the creation of the work. 

· Some method must be found to weed out or remove from copyright protection those portions which cannot be protected. The trial judge did not necessarily apply the method of abstraction-filtration-comparison developed under U.S. law, and so did not apply the wrong law. There are differences of view on the method or process to be followed in performing a substantial reproduction analysis. A hard-edged question of law is not necessarily involved. 

· The merger doctrine is a natural corollary of the idea/expression distinction which is fundamental in Canadian copyright law. 
· If there is only one or a very limited number of ways to achieve a particular result in a computer program, the idea merges with the expression. 
· To hold that way or ways are protectable by copyright could give the copyright holder a monopoly on the idea or function itself. 
· If an idea can be expressed in only one or in a very limited number of ways, then copyright of that expression will be refused for it would give the originator of the idea a virtual monopoly on the idea. In such a case, it is said that the expression merges with the idea and thus is not copyrightable.
· The trial judge's detailed canvass of the points of alleged similarities showed that the source of similarity was not Sysview but other sources, many being dictated by the Hewlett Packard operating system or reflecting common programming practices. 

· The question of whether a substantial part of Sysview was reproduced was a matter of fact and degree. It was not for the court on appeal to embark on the question afresh. 
There was no palpable or overriding error in the trial judge's factual conclusions. 

· The alleged error by the trial judge in drawing an adverse inference as a result of the plaintiff's failure to produce the expert's report was dealt with on the ground that the adverse inference had no bearing on how the trial judge arrived at his ultimate conclusion. 

Abstraction – Filtration – Comparison = decide a level of abstraction to operate on, filter out the parts that are not copyright protectable, and then compare what is left. 
Abstraction

Break down the program into its composite, hierarchical components

1. Main purpose of the program

2. System architecture

3. Various data types

4. Algorithms

5. Source Code

Filtration

Elements dictated by efficiency

If the idea can only expressed in one way that expression can't be protected

Functional elements cannot be protected

Elements dictated by external components

Comparison

Did the defendant copy any aspect of the protected expression? What is the relative importance of the copied components?

Tom Hopkins International v Wall & Redekop Realty Ltd. (471)

Facts:
Video on how to sell real estate.  ( sold to companies $6500 per video set.  Sold to (, and they made additional copies.  ( complained, and ( destroyed the extras.

Issue:
Were the tapes protected by the copyright laws. Were they excused because they bought one set and were protected by "space shifting" rules (Fair Dealing rules)

Held:
· A video tape is protected as a mechanical contrivance AND as a dramatic work. 
· The judge watched one of the tapes and said that there was sufficient "drama" in these tapes to be a dramatic work.
· The videotapes showing ( were dramatic and at that time, in order for a cinematography to cover, must have a cinematographic aspect.

· Copyright defined as "the right to multiply copies of a published work, or the right to make the work public and still retain the beneficial interest therein." ( this is a useful definition of copyright in addition to the one in s.2 of the CA, and is similar to the one in s.3(1) of the act. 
· D violated P’s copyright in this case. 

· Whether D knew that the action was wrong is not relevant to infringement but is relevant to damages. 

· The Fair Dealing rules are much narrower in Canada and they were not protected because of their original purchase of the master copy – in this case the D reproduced the tapes to be used for the very purpose that the P produced them, so fair dealing exception did not apply. 

· Time-shifting is an idea that comes about from the Sony v. Universal Case in the U.S.  There was not infringement where the private viewer merely time shifted the copyrighted television program using a VCR. “time-shifting” was held to be fair use.

· In this case damages were also awarded for conversion. Conversion occurs when there are infringing copies, those copies then become the property of the P, then if the D converts (destroys) them, the P has lost the value of the tapes that belonged to him, and so D must compensate P for this lost (converted) value.  However s.38(5) of the CA now says that “Nothing in this Act entitles the copyright owner to damages in respect of the possession or conversion of the infringing copies or plates”.
Note:
Not clear whether the time shifting rule for video recordings of TV shows applies in Canada. Case does not say that it does, and it is not supported by the clear words of the CA. The Americans have it, but they have a much broader fair use defence than we have in Canada. 

When make a film there will be many copyrights (similar situation for sound recordings).
Hay v Sloan (111)

Facts:
The plaintiff, Hay, designed a house known as a Belaire. The corporate plaintiff constructed individual residences according to Hay's plans pursuant to a licence to duplicate the structure in relation to each individual house. 

The defendant, Shanks, bought a lot through the defendant, Sloan, from the defendant, Kukura, who built a house, that apart from the use of somewhat different materials and minor variations in its facade, was almost an exact and deliberate copy of Hay's plans. 

Shanks and Sloan arranged that Shanks should draw a plan for a house and submit it to a draftsman. The plan was an exact copy of the Belaire. The defendant, Chapman, made exact copies of the defendants' plan. 

Issue:
Does copyright exist in architectural plans?

Held:
Neither size nor value affects the right to copyright in the artistic quality of architectural designs. 

Discussion:
· The exterior of a building is not automatically dependent upon its ground plan. 

· To be an architectural work within the definition in the Copyright Act, R.S.C. 1952, c. 55, the building or structure must have an artistic character or design. 

· The Court is not required to decide whether the buildings are of an artistic character in the sense that they are good or bad. Aesthetic standards and values change from generation to generation. In interpreting the statute the Court should not attempt to exercise a personal aesthetic Judgment but should consider the intent of the creator and its result. 

· If an attempt has been made to produce a thing of beauty or delight and some originality has been displayed, sufficient has been done by the creator to render the building the subject-matter of copyright. 

· The work must also be original requiring the expression of thought. It must originate from the author and not be copied. 

· The evidence established the originality of the work. 

· The Belaire has artistic character and design within the meaning of the Copyright Act. It is an original artistic work. 

· The ownership of the copyright is in Hay. The owner of the architectural work of art is the author of the plans. 

· The defendants, Shanks and Kukura, are not entitled to the benefit of s. 22 (now s.39) of the Copyright Act whereby they would be relieved of liability except for the remedy of injunction. 

· They had reason to believe that copyright subsisted in the work that was copied. The defendant, Chapman, is entitled to the benefit of the section. 

· The damages to be assessed being "at large" should be fixed at $650 being nominal and exemplary damages against Sloan for $300; against Kukura for $250; and against Shanks for $100.
· It must be obvious that size is not only no criterion of artistic value but that it cannot be considered. The jewellery of Faberge and Cellini are as artistically valid as Cheop's pyramid or the Temple at Karnak and, artistically speaking, there may be "infinite riches in a little room". Nor can the cost of construction be a consideration. I see no reason to suppose a Cape Cod cottage or a small but beautifully designed country Georgian house to be of less architectural merit than the costly cube which today expresses the success of a large corporation.
Viceroy Homes v Ventury Homes (116)
Facts:
The plaintiff took action for infringement of copyright in the homes, brochures and plans of four of its model homes. It registered the copyright in the plans. 

The plaintiff's plans have been on the consumer market for some time. Evidence was led that the defendant's models under attack were designed in the presence of the plaintiff's catalogues. 

Issue:
Did the D infringe the P’s copyright. 

Held:
The action is dismissed. 

Discussion:
Although the plaintiff has established that the defendant's models are copies of the plaintiff's models, the plans of the plaintiff are not protected under the Copyright Act, R.S.C. 1985, c. C-42. 

The four models of the plaintiff are not unique. They are neither distinctive nor individualistic. They exhibit no flair or panache. 
They are products of what was in the "public domain".
Cuisenaire v South West Imports Ltd. (121)
Facts:
Plaintiff sued for infringement of copyright in sets of coloured rods of different lengths used for teaching arithmetic to children. (Plaintiff was also author of a book which set out a teaching system employing such rods.) 

Issue:
Were the rods protected by copyright?
Held:
The rods were not subject to copyright in Canada.
Discussion:
· The rods were not an "artistic work" within the definition of s. 2(b) of the Copyright Act for although coloured in a manner to please children they were never intended primarily as artistic articles but as tools for a particular purpose and as such were not entitled to protection. 
· Nor were they works of "artistic craftsmanship" within the meaning of s. 2(b) since no craftsmanship was involved in their production. 
· Nor were they "plastic works relative to science" within the meaning of s. 2(v) (now in s.2 under “every original literary, dramatic, musical and artistic work”) since, being wood, they were not mouldable or pliable. 

· The rods were not subject to copyright under s. 2(v) as an "original production in the ... scientific ... domain". The inclusion of these words in s. 2(v) is not to be construed as altering the ambit of copyright in any substantial way; the work must still be "an original literary, dramatic, musical or artistic work" as required by s. 4(1) in the normal meaning of those words and in the light of the definitions in s. 2. 
· Notwithstanding the presumptions in favour of copyright and of the author's ownership thereof which arise under s. 20(3) ( now s.34.1) in an infringement action where the defendant disputes the existence of copyright or the plaintiff's title thereto the plaintiff must still establish that the work is within the definition of s. 4 as further defined by s. 2 and so subject to copyright. 

· An article does not cease to be subject to copyright because it is functional or utilitarian or because it is patentable.
· Tools for purely functional use can’t be protected with copyright.  
Ladbroke (Football) Ltd. v. William Hall (Football) Ltd. (471)
Facts:
The P’s were well-known bookmakers who had done business for many years in fixed odds football betting sending out to their clients each week during the football season a fixed odds football coupon. 
The coupon was a sheet of paper on which were printed sixteen lists of matches to be played each week; each list was headed with an appropriate name and offered a variety of wagers at stated odds and contained explanatory notes. 
One of the lists contained the full list of matches to be played at the end of the week this list being determined by the Football League who owned the copyright in it. 
The other lists were shorter lists of matches selected by the respondents from the full list. 
Altogether the coupon offered 148 varieties of wager at widely differing odds. A great deal of skill, judgment, experience and work had gone into devising the coupon. The P had to select from the very great variety of possible wagers those that would appeal to the punter while being profitable to the P, and had then to arrange and describe the selected wagers in an attractive way on the coupon. 
The P had not altered their coupon since 1951, though the selection of matches in the lists was necessarily changed each week. Some of the wagers offered by the P were commonly offered by other bookmakers. 
The D’s, who were also well-known bookmakers, decided to enter the field of fixed odds football betting in 1959, and in devising their coupon for the 1960/1961 season they copied from the respondents' coupon fifteen out of the sixteen lists arranging them in the same order as they appeared in the respondents' coupon, in many cases with the same headings and almost identical varieties of wager, and with similar explanatory notes. 
They did not copy the odds offered by the respondents but worked these out for themselves and since the respondents' and the appellants' coupons were published simultaneously each week there was no copying of matches selected by the P. 
The P claimed copyright in their coupon and alleged infringement by the appellants. 
By the Copyright Act, 1956, s. 2 (1) copyright subsisted in every "original" literary work, a literary work including, by virtue of s. 48 (1), a compilation. 
Under s. 2 (5) (a) and s. 49 (1) copyright gave the exclusive right to reproduce a substantial part of the work in any form. 
Though the D admitted copyright in the P’s selection of matches and statement of odds (neither of which they had copied) they denied copyright in the rest of the coupon. 
It was not disputed that, as regards a compilation (such as the coupons), the originality requisite to render a work original for the purposes of s. 2 (1) was a matter of degree depending on the amount of skill, judgment or labour that had been involved in making the compilation.

Issue:
Did the P have a copyright, was it infringed.
Held:
Yes, was infringed.
Discussion:
· For the purpose of determining whether the P’s coupon had the originality requisite to render it original work within s. 2 (1) of the Copyright Act, 1956, it was right to take into account the considerable skill, judgment and labour expended by the respondents in the selection of types of wagers.

· The production of the coupons was an object of the work so done and that work was preparatory work which could not properly be excluded.

· Moreover (per LORD EVERSHED) after the work of deciding the wagers had been done, there still remained the further task, requiring considerable skill, labour and judgment, of expressing and presenting the chosen wagers for the eye of the customer; accordingly there was copyright in the respondents' coupon.

· On the facts the copying of the respondents' coupon by the appellants amounted to reproduction of a substantial part of the compilation, and accordingly there was infringement of the respondents' copyright by the appellants. 
· The correct approach in deciding if there is infringement of copyright in a literary compilation is first to determine whether the work as a whole is entitled to copyright, and, second, to enquire whether the part reproduced by the defendant is a substantial part of the whole; but it is not the correct approach to dissect the work into fragments and, if the fragments are not entitled to copyright, to deduce that the whole compilation could not be so entitled.
· So ( First see if the work is original. Second than determine whether the part you are taking would be a "substantial part" of the work
Note: 

· Even if the part taken is very small it can still be a "substantive" part of the work (Particularly in music)

· The CA allows for copying of architectural work if it is a public view / landscape – s.32.2.

Canadian Cable Television Assn. v. Canada (Copyright Board)

Facts:
Copyright board want to impose tariff on transmitters when they transmit works over which performing licences may be granted. 
The P applied to the TJ for a prohibition preventing the Copyright Board from adopting Tariff No. 17.

That tariff required a "transmitter" of "non-broadcast services to its subscribers" to pay a fee for "a licence to perform or to communicate by telecommunication" a work over which the respondents Societies have the "power to grant a performing licence". 
The P transmits "non-broadcast services", those that do not originate from a regular television broadcasting station (services such as "Much Music"), to its subscribers via electrical signals over a closed circuit network. 
Issue:
1) whether the P communicates musical works to the public, 
2) whether it performs musical works in public and 
3) whether it authorizes the performance of such works.
Held:
P loses on point 2. The appeal should be dismissed, P must pay the tariff. 
Discussion:
Discussion of issue #1

· In relation to musical, literary, dramatic or artistic work, "copyright" includes under paragraph 3(1)(f) of the Copyright Act the sole right to communicate the work to the public by telecommunication. 
· The D’s argument, that the words "musical work" as defined in section 2 of the Act and "musical composition" may be used interchangeably, defies the most basic rules of legislative drafting and interpretation. 
· Definitions are used for convenience and to bring more precision to a legislative text. They are meant to be of assistance to legislative drafting, not to bring confusion to legislative interpretation. 
· The definition of "every original literary, dramatic, musical and artistic work" in section 2 of the Act makes it obvious that "musical work" is not meant to refer to or to include "composition with or without words" as the legislator opposes the two notions in that definition. 
· The Copyright Act has been amended at least three times since the decision of the Supreme Court of Canada in Composers, Authors and Publishers Assoc. of Canada Limited v. CTV Television Network Limited et al (CAPAC) and Parliament has never questioned the interpretation given to "musical works" by the Court. 
· As the definitions of "musical works" and "performance" have remained unchanged, paragraph 3(1)(f) of the Act should have been amended to refer to "communication of the performance of musical works" in order to cover the acts of the appellant. 
· The Supreme Court refused to make the legislative change and the Court is bound by that decision. 
· So P does not communicate musical works (which were then defined as musical works reduced to writing or other graphics), only the performance of musical works (w/o graphical representation), and so D loses on this point. [But the act has since been changed].
Discussion of issue #2
· The definition of "performance" in section 2 speaks of any acoustic representation; it does not refer to acoustic waves as opposed to electro-magnetic waves or vice-versa. 
· The word "includes" is generally not limitative and is certainly not apt in this context to limit Parliament's intention to cover all kinds of acoustic representations. 
· As to whether appellant's transmission amounts to a public performance, there is Canadian authority to the effect that radio or television broadcasts do not constitute performances in public when received in private homes (the Rediffusion case). 
· The contrary views expressed by English, Indian and Australian authorities are preferable. They are consistent with our Act and with the plain and usual meaning of the words "in public", that is to say openly, without concealment and to the knowledge of all. 
· In addition, they take a realistic view of the impact and effect of technological developments. 
· Transmission of non-broadcast services by the appellant to its numerous subscribers, when it relates to musical works, is a performance in public within the meaning of subsection 3(1) of the Copyright Act. 

Discussion of issue #3
· The Trial Judge was correct in holding that the situation of the appellant is different from that of the CTV network in the CAPAC case. 
· CTV was transmitting its programs to affiliated stations which broadcasted the musical works to the public, whereas here the CCTA transmits directly to the public. 
· The P is more than a mere facilitator of a public performance which violates the Copyright Act, it is the actual performer with the assistance of a third party who completes the final and missing link by turning on the television set. 
· If the subscriber is to be ultimately responsible for the materialization of the public performance and therefore the infringement of the copyrights, one must conclude, upon a plain or a constructive meaning of the word "authorization", that the appellant authorizes such materialization by its customers.
Notes:

s.2.3 of the CA now reverses the finding in issue 2 above, but then musical works are covered by s.3(1)(f) of the CA which now covers more than just graphical representation of the music i.e. issue 1 would be decided differently. So the result is that transmitting the work is not a performance, but is a communication, and by communicating you violate. 
The amended s.2 redefined “musical work” simply as “any work of music or musical composition, with or without words”
WARNER BROS. v. CESM-TV LTD. (153)

Facts:
P claims infringement of copyright in six dramatic and cinematographic works recorded on motion picture film. 
It was agreed amongst the parties that copyright subsisted in the works. 
It was also agreed that the defendant made a videotape recording of the works from television transmissions of them. 
Each videotape recording was transported from Winnipeg, to Thompson, Manitoba, where it was used by the defendant by way of rebroadcast in a closed circuit community antenna television CATV system owned and operated by the D. 
Issue:
Was P’s copyright infringed?
Held:
Yes, P wins. 
Discussion:
· The television stations that made the transmissions copied in the videotape recording of the defendant had no implied authority to authorize or consent, nor did they consent to the defendant to do the acts that would otherwise be an infringement of the plaintiffs' rights. 
· The licence received by the defendant from the Department of Transport did not constitute an authorization from the defendant to infringe the plaintiffs' copyright. 

· The plaintiffs' rights under the Copyright Act, R.S.C. 1952, c. 55, are not superseded by the Broadcasting Act, 1967-68 (Can.), c. 25. 
· (’s argument: video tape was an electronic thing, and ( not a mechanical contrivance.
· In making a videotape recording of the works subject to copyright, the defendant has infringed in that the making of such recording was done in contravention of the sole right of the plaintiffs, under s. 3(1)(d) of the Copyright Act, to make a contrivance by means of which the work subject to copyright may be mechanically performed or delivered. 

· Section 24 of the Copyright Act requires that an action for infringement of copyright must be commenced within three years of the infringement. 
· The prescription is against the right of the plaintiffs to be awarded damages. 
· The right to an injunction is not affected by the section. The section is not a defence in respect of concealed infringement. 
· The defendant did not actively suppress any facts, the wrong was unknown to the plaintiffs. 
· The circumstances disclosed in the evidence do not establish that the plaintiffs with the exercise of reasonable diligence should have been alerted to the defendant's infringement.
Notes:
See the definition of performance and delivery in s.2 of the CA.

s.29 of the CA contains a list of exemptions that educational institutions can claim. Have quite a bit of leeway to record news shows (s.29.6), and lesser rights to record shows generally (s.29.7)
Moral rights

Moral rights belong to the author, not the owner of the copyright – s.14.1.

Term of moral rights = term of copyright.

Cannot assign them, but can waive them

See also s.28 re moral rights infringement. 

Snow v The Eaton Centre (163)
Facts:
Famous artist commissioned to do a work called "in flight" which was to go in the Eatons Center. 

At Christmas Eatons placed decorations on the sculpture and the artist sued to get the decorations removed because it offended the integrity of his sculpture.

Issue:
Should the application for the injunction be granted?
Held:
Injunction granted

Discussion:
· Although it was a strongly contested matter on both sides, the application judge agreed that the ribbons defaced the integrity of the sculpture. 

Notes

· Moral rights can be waived but not assigned.

· Term runs the same as the copyright protection (50 years from the life of the author)

· Snow would have an even easier ride today because prejudice to an artist’s honour or reputation is now “deemed to have occurred” whenever a painting, sculpture, or engraving is distorted, mutilated or otherwise modified – s.28(2). When the work is not distorted but just associated, then the P must show prejudice to honour or reputation. 
Prise de parole Inc. v. Guerin (164)

Facts:
Author and original publisher sued educational textbook publisher that had included excerpts totally 1/3 of the original book, in the textbook.
Issue:
Were moral rights infringed?
Held:
No.
Discussion:
No harm to honour or reputation.
No one thought less of the author because of the cutting and pasting.

Copyright had been infringed though. 

Neighbouring Rights (165)
Have rights if you are not the author, but you put the work into a given material, live or broadcast form. 

So if you record, give live performances, or broadcast you will also have rights, even though you do not own the copyright in the underlying work. 

Additions to work, such as table of contents, foreward, index, in a book can already qualify for copyright protection – if they are creative. Green said that generally there will be some skill and creativity in drawing up an index or table of contents.  
Performers rights – s.15.

Sound recorders rights – s.18.
s.19 ( sound recorder and performer get paid if their work is broadcast. So if A holds the copyright in the underlying music, and B performs it and C records it. The radio station has to pay A, B and C, not just A. 
Performances

The rights in a performers performance (which, b/c it is done by the performer, must be live), are protected by copyright – s.15(1). See also s.26.

Both the performer (s.15(1)(c)) and the maker (s.18(1)(c)) have the “sole” right to rent out recordings of the performance – so they can actually both rent it out. 
s.23 ( term of protection for performer is year of performance + 50 years, but if is fixed in sound recording when perform, then year of fixation + 50.

Performers performance rights are copyrights (s.15) and so are subject to the infringement provisions (s.27) and the exceptions to the infringement provisions (s.29-32.2).
s.42 defines criminal remedies for infringement. S.44 covers importation. 

Sound recording maker

Rights under s.18 cover publication, reproduction and rental. 

Term = year of fixation + 50 years.

Has right to royalties if recording is publicly broadcast – s.19.

Funds get divided 50/50 between the performer and the maker. 

Broadcasters rights (s.21)
Covers those transmitting “communication signals”, which exclude cable i.e. must be wireless. 

Broadcaster has the rights as outlined in s.21(1).

Have rights for year of broadcast + 50 years. 
Ownership and assignment (168)
s.13(4) assignment of copyright must be in writing. 

Can have different owners of different parts of the copyright – s.13(5).

s.14(1) – author cannot, except by will, assign rights for more than 25 years after death, at which point they revert to the author’s estate. 

Beloff v Pressdram (171)(385)
Facts:
Brief facts

P is a newspaper writer who got in a spat with another journalist, F. P had written an internal memo, which F got hold of and then published in its entirety. P’s employer assigned the copyright in the memo to P, and then P sued F alleging breach of copyright. 

Detailed facts

In 1947 the plaintiff was appointed to the staff of the Observer newspaper, which was owned by O Ltd. In 1964 she was appointed political and lobby correspondent of the newspaper. As such she occupied an important and regular position in the Observer organisation in that she held, on behalf of the newspaper, the advantages of special access to the House of Commons and arrangements available only to the group of lobby correspondents. She was a very active member of the general editorial staff, and shared in the editorial responsibility of the newspaper. Apart from letters of appointment from the editor in 1947 and 1948, the plaintiff had no written contract of employment with O Ltd. Like other journalists, she broadcasted and appeared on television, had written for other papers and had had leave from the Observer to write books. However she worked in effect full-time for the Observer, receiving a substantial salary from which deductions were made for PAYE and a pensions scheme. Her duties included the writing of a weekly article and the reporting of Parliamentary activities. She had the resources of the Observer organisation at her disposal and her remuneration was not affected by the financial success or otherwise of the newspaper.

F was a regular contributor to Private Eye, a fortnightly magazine, described by F as being in the tradition of the lampoon. For some time prior to February 1971 F had been concerned about the relationship which at one time had existed between M, a prominent member of the government, and H and various companies with which H had been associated. H had subsequently been sentenced in the United States to a term of imprisonment on fraud charges. In consequence F wrote a series of articles in Private Eye attacking M.

On 17th February 1971 the plaintiff wrote a memorandum to the editor of the Observer with copies to other members of the editorial staff, stating that she had had a conversation with named member of the government in which he had said that, if the Prime Minister were to run under a bus, he had no doubt that M would take over as Prime Minister. In her memorandum the plaintiff proposed that she should write a study of M, investigate the allegations made against him by Private Eye, and 'put it into the wider context of his political personality and morality'. In consequence, on 28th February, the Observer published a very prominent article by the plaintiff making a slashing attack on Private Eye's attitude to M, accusing it in effect of smearing M and, amongst other things, 'pure fabrication'. In the meantime the contents of the plaintiff's memorandum of 17th February had been communicated to F by telephone by a member of the Observer's staff. On 12th March Private Eye published an article in reply written by F. The article attacked the plaintiff personally in insulting terms and incorporated, verbatim and in full, the plaintiff's memorandum of 17th February. On 26th March the editor of the Observer 'for and on behalf of' O Ltd, purported to assign the copyright of O Ltd in the memorandum 'together with any accrued rights of action therein' to the plaintiff. The editor had never before executed an assignment of copyright on behalf of O Ltd, although he had on occasions given permission for the reproduction of copyright material. The editor had no express authority to execute the assignment but before doing so he had sought the views of certain directors of O Ltd on the matter. The plaintiff brought an action against the defendants, the publishers of Private Eye, for infringement of copyright in the memorandum, claiming, inter alis, statutory and aggravated and exemplary damages.

Issue:
Can the P recover for breach of copyright?
Held:
No, the plaintiff's claim failed.
Discussion:
· The plaintiff was employed by O Ltd under a 'contract of service', within s 4(4) a of the Copyright Act 1956, because, on the evidence, the plaintiff was employed as part of the business of the Observer and her work was an integral part of that business; it followed that the copyright in the memorandum originally vested in O Ltd and not in the plaintiff 
· On the evidence the plaintiff had failed to establish that the editor had authority to execute the assignment of copyright on behalf of O Ltd 
· Furthermore, as the editor had no authority to assign, he could not bind O Ltd by any representation by him that he had such authority.

· Furthermore, the plaintiff had failed to establish that, if any representation had been made, the plaintiff had been induced by it to enter into the assigment or to take any relevant step. 
· The defendants would have had no valid defence to the claim on the ground that publication was in the public interest. That defence only justified disclosure of matters carried out or contemplated in breach of the country's security, or in breach of law, including statutory duty, fraud or matters otherwise destructive of the country or its people, including matters medically dangerous to the public, and other misdeeds of similar gravity. The defence did not extend beyond misdeeds of a serious nature, clearly recognisable as such. The publication by the defendants of the plaintiff's memorandum failed to disclose any iniquity or misdeed of that kind.

· “In the course of this case, the defence of public interest has been interwoven with fair dealing. They are, however, separate defences and have rightly been separately pleaded. They are governed by separate considerations. Fair dealing is a statutory defence limited to infringement of copyright only. But public interest is a defence outside and independent of statutes, is not limited to copyright cases and is based on a general principle of common law.”
· The defence of public interest clearly covers disclosure justified in the public interest, of matters carried out or contemplated, in breach of the country's security, or in breach of law, including statutory duty, fraud, or otherwise destructive of the country or its people, including matters medically dangerous to the public; and doubtless other misdeeds of similar gravity. Public interest, as a defence in law, operates to override the rights of the individual (including copyright) which would otherwise prevail and which the law is also concerned to protect. Such public interest, as now recognised by the law, does not extend beyond misdeeds of a serious nature and importance to the country and thus, in my view, clearly recognisable as such.
· The defendants would have had no defence to the claim, under s 6(2) b of the 1956 Act, on the ground of 'fair dealing' for the purposes of criticism or review. The leak of the memorandum to the defendants was a 'dealing' with the work in which copyright subsisted at the time of the leak. Publication of information known to have been leaked, and which, without the leak, could not have been published, was unjustifiable for the authorised purposes of criticism or review and constituted dealing which was not 'fair' within s 6(2).

· “Fair dealing is a question of fact and of impression, to which factors that are relevant include the extent of the quotation and its proportion to comment (which may be justifiable although the quotation is of the whole work); whether the work is unpublished; and the extent to which the work has been circularised, although not published to the public within the meaning of the Copyright Act 1956. 
· The law by bestowing a right of copyright on an unpublished work bestows a right to prevent its being published at all; and even though an unpublished work is not automatically excluded from the defence of fair dealing, it is yet a much more substantial breach of copyright than publication of a published work.
· If her claim had succeeded, the plaintiff would not have been entitled to claim aggravated or punitive damages at common law because the provision of s 17(3) c of the 1956 Act giving the court power to award additional damages left no place outside its ambit for the award of aggravated or punitive damages. 
· The plaintiff would, however, have been entitled to additional damages under s 17(3), if she had proved original ownership of the copyright in the memorandum, in view of the insulting terms of the defendants' article and the personal distress caused to her, subject to consideration of her own conduct in attacking the defendants' veracity in her own article. 
· If effective relief is available to a plaintiff in respect of another cause of action, relief cannot be given by way of additional damages for infringement of copyright under s 17(3) of the 1956 Act.
Distinction between independent contractor and employee

· Examples:  The difference b/w a taxi driver and a chauffeur.  Taxi is an independent contractor, and the chauffeur is an employee.  Ship’s captain vs. ship’s pilot, staff reporters vs. freelance.

· Does the employer collect income tax?  Does the employee get holidays?  Who sets the hours of work?  Do they work at home or in the office?  Is the employer’s equipment used?
· Decide on whether the activities of the author were done as an integral part of the business or only accessory to it and not integrated into it.

Neudorf v Nettwerk Productions (178)
Facts:
The defendant record company planned to record and commercially release a phonographic record "Touch" containing songs by the defendant songwriter (Sarah McLachlan) as performed by her. The liner notes for the recording granted song writing credits to the songwriter with the exception of co-credits for certain works in favour of a third party. The record company invited the plaintiff, then unemployed, to travel to Vancouver to work on the Touch project in return for payment of return airfare, accommodation and a weekly per diem. 

The plaintiff brought an action for a declaration of co-ownership of copyright in the songs recorded on Touch, copyright infringement and unjust enrichment, and for breach of contract in relation to the defendants' subsequent recording "Solace". 
The plaintiff alleged that, as a result of his participation in the production and recording of Touch, the plaintiff co-authored four of the recorded songs, namely, "Steaming", "Vox", "Sad Clown" and "Strange World". 
The plaintiff alleged that he co-authored the songs by contributing original musical contributions, musical arrangements and titles to the songs. The musical contributions allegedly involved contributions to melodies, harmonies and rhythms. The musical arrangements allegedly included contributions to song structure and instrumental arrangement. 

For unjust enrichment, the plaintiff claimed that the benefit of Touch to the defendants outweighed the compensation received by the plaintiff particularly in view of assurances provided by the record company to the plaintiff. 
In the claim for breach of contract, the record company admitted the amount owing to the plaintiff for services rendered in the production and recording of Solace. Prior to trial, the defendants tendered the amount owing which the plaintiff rejected. 
Issue:
What does the P deserve?
Held:
The claims based on copyright and unjust enrichment should be dismissed and judgment for damages for breach of contract should be granted. 

Discussion:
Copyright Infringement 

· For a work to be a work of joint authorship, the work must be produced by the contribution of one or more authors in which the contribution of one must not be distinct from the contribution of the others. 
· An author of a work is the person who expresses the ideas in the work in an original form. 
· The two basic requirements of authorship are originality and expression. Originality relates to the expression of the ideas and not to the ideas themselves. 

· To satisfy the test for joint authorship, each author must contribute to the work original expression, not merely ideas. 
· The contribution of each co-author need not be equal but must be significant or substantial. 
· The test of whether a contribution is significant or substantial includes both quantitative and qualitative considerations and a consideration of the amount and importance of the contribution to the work as a whole. 
· A claim of co-authorship in a musical work may arise as a result of a contribution to the expression of lyrics, melody and chords as well as other features. 

· A finding of joint authorship requires the mutual intent of the contributors of original expression to co-author a joint work. 
· For the works in issue, the plaintiff had to establish 
(1) that the plaintiff contributed significantly to the work 
(2) that the plaintiff contributed original expression to the works, not just ideas; 
(3) that each of the plaintiff and the songwriter intended their contributions to be merged; and 
(4) that each of the plaintiff and the songwriter intended each other to be a joint author of the songs.  
Steaming 

· For Steaming, the plaintiff claimed to have solely contributed the rhythm, drum parts and a four bar instrumental section, and jointly with the songwriter, to have contributed part of the verse vocal melody. 
· By suggesting the use of a certain beat and of drums rather than saxophone or guitar, the plaintiff merely contributed ideas not expressions. 
· The plaintiff's suggested use of chords for an instrumental bridge was not original because the chords were the same chords created by the songwriter for the introduction. 
· By collaborating on the verse vocal melody with the songwriter, the plaintiff contributed original expression which was significant because the verse vocal melody was the first part of the song heard after the instrumental introduction and was repeated twice in the song. 

· Both the plaintiff and the songwriter intended that the plaintiff's contribution to the verse vocal melody be merged into the song. 
· There was, however, no evidence that the parties intended each to be regarded as a joint author. The plaintiff was hired to work on Touch to facilitate the recording of the songwriter's ideas. 
· The plaintiff was not introduced to the Touch project with any intent that he would co-author songs; the songwriter did not consider herself co-writing the songs with the plaintiff. 
· Furthermore, the plaintiff did not regard his role as co-author but as nurturing and teaching the songwriter. 
· A significant factor showing no common intent to be co-authors was that there was no discussion about splitting song writing credits at the time Touch was produced and recorded. 

Vox 

· For Vox, the plaintiff claimed to have solely contributed to the hook melody, and jointly with the songwriter, to have contributed the vocal melody and chord structure. 
· The plaintiff's contribution to the hook melody was merely to copy the songwriter's chord progression, and therefore, the contribution was not original. 
· The plaintiff merely suggested the selection of vocal melodies from those created by the songwriter. The selection of melodies does not constitute the contribution of original expression. 
· The plaintiff failed to prove contribution of original expression in respect of his other alleged contributions. 

Sad Clown 

· For Sad Clown, the plaintiff claimed to have solely contributed to the rhythm, and jointly with the songwriter, to have contributed a bridge and vocal melodies. 
· The plaintiff's suggestion that the song be played in a different and simpler rhythmic style and that a bridge be introduced were contributions of ideas not original expressions. 
· The plaintiff did not remember how the vocal melodies came about, and therefore, failed to prove a contribution of original expression. 

Strange World 

· For Strange World, the plaintiff claimed to have contributed jointly with the songwriter to certain parts including the instrumental verse. 
· The plaintiff's contribution was, at the most, limited to suggesting the arrangement of musical parts and was not a contribution of original expression. 

Contribution by way of musical arrangement 

· The arrangement of a musical work can attract copyright. Such an arrangement refers to either a new musical work resulting from the re-arrangement of an existing work or the contribution or original expression to a musical work before it is completed, such as for example, the composition of an instrumental accompaniment or an instrumental passage. 
· The plaintiff's contributions to the songs did not fall within either category because his contributions were merely in the nature of suggestions or ideas and not contributions of musical compositions. 

Contribution of titles 

· While the plaintiff's contribution of the titles of at least two of the works was a contribution of original expression, the contribution was not substantial enough to meet the test for joint authorship. 
Unjust Enrichment 

· The plaintiff's claims based on assurances made with respect to the payment of a royalty were not proved by the evidence. 
· The plaintiff's claim for unjust enrichment was, therefore, dependent on whether the plaintiff received fair compensation for his services. 
· The evidence failed to show that the plaintiff did not receive fair compensation, as he was unemployed at the time with minimal production experience. 
Breach of Contract 

· As there was no reasonable explanation why the record company failed to pay in a timely fashion the amount owning for Solace, the plaintiff was entitled to judgment for such amount.
Term and Registration (209)
s.6 ( basic term is year of death + 50 years. 
s.9(1) ( If joint authors – year of death of last surviving author + 50 years 

s.6.1 – 6.2 ( anonymous or pseudonymous = earlier of year of publication  + 50, year of making  + 75. 
s.7 ( published posthumously = year of publication  + 50, but if published since the section enacted then no special protection, then go back to s.6.

s.10(1) ( Photo = year of making + 50, corporations never die. 

s.23(1)(b) ( year of recording + 50. 
s.11.1 ( cinematographic w/o dramatic character = year of first publication  + 50

s.12 ( Crown copyright = year of publication  + 50.
s.23 ( year of performance + 50 for performers performance. 
s.53 ( If register, then register is evidence of particulars entered in it.  Certificate proves who is the owner. 

s.57 ( if get an assignment or license of copyright, register it, else subsequent assignees for value w/o notice can register and supersede your rights. 

Infringement (210)
The rights in s.3 define what is infringement.
s.27 says that will infringe if do something that only the owner has the right to do. 

Can infringe owner’s (s.3) / performer’s  (s.15 and s.26) / maker’s (s.18) / broadcaster’s (s.21) rights. 

Normally if have material legally made in another country, but then bought into Canada, then will still be in violation of Canadain copyright, but an exception is made for books s.45(3)(d), but only books (s.45(1)(e)).

Exceptions to infringement:

Fair dealing for research or private study – s.29.

Fair dealing for criticism or review – s.29.1.

Fair dealing for news – s.29.2.

Educational exceptions –s.29.4

Student performance of works – s.29.5.

Teaching – s.29.6 and s.29.7.

Educational anthologies comprising mostly non copyright matter – s.30.

Copy to preserve original if you want to have display in museum or library – s.30.1.
Libraries are not liable for infringement using the photocopy machines they provide, so long as the have a notice at the machine – s.30.3.

Can make backups of computer programs – s.30.6.

Incidental and non-deliberate inclusion of a work in your work – s.30.7
Making a copy that makes it accessible for person with perceptual disability – s.32.
Making copy for FOI application – s.32.1.

Taking picture of landmark – s.32.1.

Reporting a lecture in the news – s.32.2.

Public reading of reasonable extracts of published works – s.32.2

Reporting a political address in the news – s.32.2.

Non-profit performance of music at e.g. fairs – s.32.2.

Live recorded performance for religious, educational or charitable purposes – s.32.2.

Can make a backup copy of your music – s.80. Is a levy on blank CD’s to compensate the music industry for these copies made for private purposes – s.81 – s.82.

If infringe you are civilly liable – s.34.

Can be sued in FC or superior court – s.37.

Can get account on profits – s.35.

Owner has the right to possession of the infringing copies – s.38.

Only get injunction if is innocent infringement – s.39.

Cannot get injunction against building under construction – s.40.

Limitation period is three years from the time of reasonable discovery – s.41.
Presume author is the owner and that copyright exists – s.34.1.
If breach knowingly for commercial purpose, then is a criminal offence – s.42.

Knowing that are breaching copyright by playing in public for a profit – summary conviction – s.43.

Preston v 20th Century Fox (212)

Facts:
The plaintiff took action for infringement of copyright in its literary work being a script entitled "Space Pets" and a furry character in the work called an Ewok. 
P alleged that the defendants copied the work in the motion picture entitled Return of the Jedi and in a television series Ewok Adventure and in various other forms and mediums. 

The plaintiff claimed that he delivered notes to a friend, David Hurry, to produce a script. The script included among its characters two small furry animal species with primitive human characteristics, Olaks and Ewoks, who live on a previously unexplored planet in space.  
The plaintiff's evidence was that the script was sent to the individual defendant Lucas. 
No reply or acknowledgement was received from the addressee and the script was not returned. 

The defendants' evidence was that they had a policy and practice to return all unsolicited scripts or materials, other than mail that was deemed to be fan mail, and to isolate Lucas from reception of all incoming mail. They asserted that there is no record of the script "Space Pets" having been received from Hurry. The defendants denied copying or using any work of the plaintiff or that the plaintiff was the author of the script "Space Pets". 

The plaintiff did not claim that there had been a copying of the plot or dialogue of the script in the film. 
Issue:
Did the P have copyright rights that the D infringed?
Held:
No, the action is dismissed.
Discussion:
· The defendants have not infringed any copyright interest of the plaintiff. 
· The plaintiff has failed to establish on a balance of probabilities that the defendants produced, reproduced or adapted in substantial part the script "Space Pets" in the film Return of the Jedi. 
· There is no substantial similarity between the script "Space Pets" and the film Return of the Jedi. 

· The character of the Ewok as developed in the script is not a matter protected by copyright. 

· Had the letter and script from Hurry been received by the defendants, the script would have been returned in the normal course with a covering letter from the defendant Lucasfilm Ltd. 

· The concept of the Ewok developed for, and ultimately playing a part in the film, arose from the team efforts of Lucas and his creative staff with little specific artistic direction in advance by Lucas. 

· The test in determining whether there is a substantiality between works is ultimately whether the average lay observer, at least one for whom the work is intended, would recognize the alleged copy as having been appropriated from the copyrighted work. 
· Substantial similarity is not to be measured only by the quantity of matter reproduced from a copyrighted work, though that may be a significant factor. 
· Similarity is claimed in relation to setting or scenes involving a net trap of vines, the forest habitat and houses of the Ewoks, but those scenes in themselves are not subject to copyright or protected by it. They are standard aspects of productions concerning primitive species or primitive humans drawn from a common pool of folklore. 

· While generally there cannot be copyright in a mere name, where the name identifies a well-known character, copyright may be recognized in the name and the associated character. 
· In this case, the characteristics set out in the script do not delineate the character of the Ewok sufficiently distinctly to warrant recognition as a character subject to copyright. 
· It cannot be said that the Ewok character as developed in the script is widely known by reason of the script in which the plaintiff claims copyright.
· Sure, the characters were similar, but the plot and everything else was different.  Was the character itself sufficiently well delineated?  If yes, it is ©able.  Here, it wasn’t the case (Ewoks were not ©ed — need to have become “well known and recognised”).
· Green said in class that the court approached it in the wrong way – they asked whether overall the script of Return of the Jedi copied the script of the P. Green says that should rather have said – is the script of the P copyrightable, and if so, was a substantial portion copied. 
Roy Export v Gauthier (224)

Facts:
The plaintiff is the owner of the original cinematographic works entitled "Pay Day" and "The Gold Rush" written, directed and produced by Charles Chaplin. 
The defendant purchased prints of such works from a United States vendor and leased them to various organizations. 
The defendant had no knowledge of the subsistence of copyright in the works at the time of purchase and first distribution of the films but he continued to lease the works in Canada after notice of copyright from the solicitors for the plaintiff. 

Issue:
Copyright infringed?
Held:
The plaintiff's Canadian copyright in the two films have been infringed by the defendant.
Discussion:
· The plaintiff is entitled to an injunction restraining further infringement of the copyright in cinematographic works and distribution, leasing, offering to distribute or lease prints of such works. 
· The plaintiff is also entitled to an accounting of profits in the amount of $200, and delivery up of all copies of the works owned or controlled by or in the possession of the defendant. 
· 2ndary infringement under s.27(2) and s.27(3) requires knowledge that the works infringe © or would infringe if they had been made in Canada.
Notes

Many interesting considerations arise under the law of copyright in Canada on the facts of this case. The film "Pay Day" was made in 1922, a date before the coming into force of the present Copyright Act which was enacted in 1921 and came into force in 1924. The applicability of the present Act to such work would appear to depend on circumstances such as citizenship of the author and place of first publication of the work and the applicability of the principle set out in Durand & Cie v. La Patrie Publishing Co. Ltd. (1960), 34 C.P.R. 169, 24 D.L.R. (2d) 404, [1960] S.C.R. 649, 20 Fox Pat, C. 85. 

Assuming the applicability of the present Copyright Act, R.S.C. 1970, c. C-30 to the works in question, it would appear that as to the prints purchased by the defendant they constituted photographs within the meaning of s. 9 of the statute. This section provides that the term for which copyright shall subsist in photographs shall be 50 years from the making of the original negative from which the photograph was directly or indirectly derived. The owner of the negative is deemed to be the author of the photograph. 

As to the leasing by the defendant, interesting considerations arise if the print purchased by the defendant on the open market had been a legitimate print made by the owner of the copyright in the photograph which such owner had sold on the open market. The print when made was then not an infringing copy. If the purchased print had been sold on the open market by the owner of the copyright in the photograph without limitation at the time of sale, one might ask if an implied licence is then given to all subsequent purchasers to use sell or lease the print without legal impediment. The argument would be made by analogy to the principle in patent law as defined in the leading cases of Betts v. Willmott (1871), 6 Ch. App. 239; National Phonograph Co. of Australia Ltd. v. Menck (1911), 28 R.P.C. 229. 

If the print was initially a non-infringing print it may be questioned whether a limitation imposed at the time of the initial sale binds a subsequent purchaser for value without notice. Barker v. Stickney, [1919] 1 K.B. 121; Taddy & Co. v. Sterious & Co., [1904] 1 Ch. 354; Dunlop Pneumatic Tyre Co. Ltd. v. Selfridge & Co. Ltd., [1915] A.C. 847. 

In the present case, however, the film encompassed a dramatic work. The copyright in that dramatic work in the form of a cinematographic work endured for a term of the life of the author and 50 years after his death. One of the rights of the copyright owner in the dramatic work is the sole right to publicly perform the work. This right is defined in s. 3(1) of the Copyright Act. In this case the defendant authorized the public performance of the work and infringed that right. The infringement of this right might bear on the nature of the specific relief to which the plaintiff was entitled. 

In the recent case of National Film Board v. Bier (1970), 63 C.P.R. 164, an interlocutory injunction was ordered in relation to a cinematographic work. In the case of Warner Bros.-Seven Arts Inc. et al. v. CESM-TV Ltd. (1971), 65 C.P.R. 215, the Court refused to imply a licence to the defendant in relation to a cinematographic work on the facts of that case. 

Bright Tunes Music v Harrisongs (Not in materials)

Facts:
It was claimed that a successful song, My Sweet Lord, listing defendant as the composer, was plagiarized from an earlier successful song, He's So Fine, the copyright of which was owned by plaintiff.

Issue:
Did George Harrison infringe copyright when he subconsciously used the hook from a previous song. 
Held:
The court found for the plaintiff on the issue of plagiarism because My Sweet Lord was the very same song as He's So Fine with different words.
 
 

Discussion:
· Plaintiff brought an action in which it was claimed that a successful song, My Sweet Lord, listing defendant as the composer, was plagiarized from an earlier successful song, He's So Fine, the copyright of which was owned by plaintiff. 
· The court concluded that defendant, in seeking musical materials, was working with various possibilities. 
· As he tried this possibility and that, there came to his mind a particular combination that pleased him as being one he felt would be appealing to a prospective listener; in other words, that this combination of sounds would work. 
· His subconscious knew it already had worked in a song his conscious mind did not remember. The court did not believe defendant did so deliberately. 
· Nevertheless, the court found that My Sweet Lord was the very same song as He's So Fine with different words, and defendant had access to He's So Fine. 
· This was infringement of copyright, and was no less so even though subconsciously accomplished. 
· The intent or lack thereof is irrelevant to the finding of infringement. If it is substantially copies than it will be held to have infringed the copyright.
· Ratio: Lack of intent to infringe is not a defence

Francis Day & Hunter v. Bron (229)
Facts:
The opening bar of a song, "In a Little Spanish Town", composed in 1926, was a common-place series of quavers found in previous musical compositions and was very similar to though not identical with the opening bar of a new song, "Why", composed in 1959. This opening phrase was developed over the remainder of the first eight bars by the use of the same devices or tricks of composition in both the songs, producing a definite or considerable similarity between them. "In a Little Spanish Town" had been extensively exploited in the United States and elsewhere by the publication of sheet music, by the distribution of records and by broadcasting. 
The composer of "Why" was a man of thirty-three who had lived most of his life in the United States and had played various instruments in dance bands; his evidence was accepted that he had not seen or studied or in his recollection played the music of "In a Little Spanish Town" nor had ever to his knowledge heard it, although he admitted that he might have heard it at a younger age. 
In an action for breach of copyright in "In a Little Spanish Town" brought against the publishers of "Why", the trial judge found that he had insufficient factual material in the similarity of the works and in the inference that the composer of "Why" had at some time heard "In a Little Spanish Town" to draw an inference, in the absence of direct evidence and in face of the composer's denial, that he had had sufficient knowledge or memory of "In a Little Spanish Town" to have copied it without knowing that he was doing so, rather than that the similarity arose from coincidence, and accordingly the trial judge held infringement of copyright was not established. 
Issue:
Did the TJ err?
Held:
No, appeal dismissed. In the present case there was no ground for interfering with the trial judge's conclusion of fact. 
Discussion:
· In order to constitute "reproduction" within s. 2 (5) of the Copyright Act, 1956, there must be both sufficient objective similarity between the two works and some causal connexion between the work infringed and the infringer's work, viz., it must be proper to infer derivation of the latter from the former 
· The existence of both these elements was a question of fact, the first element (similarity) being an objective issue, and the second element (causal connexion) being a subjective question, but not to be presumed as a matter of law merely from proof of possible access by the alleged infringer to the copyright work.

· Subconscious copying can constitute an infringement of copyright, for, in order to constitute infringement, intention or knowledge is not necessary.

· If subconscious copying is to be established, there must be proof or strong inference of de facto familiarity with the work alleged to be copied 
· Where there is evidence from the music itself that there is real practical possibility of independent composition by the defendant, it requires quite strong evidence to support the view that there has been unconscious copying.
Grignon v Roussel (236)

Facts:
The plaintiff sued the defendants for infringement of the copyright in his musical work "Chanson numero 7". 
The defendant claimed that his musical work "Tous les juke-box" was an original work and not an infringement. 
D alleged that the works differed and that there was no copying. 

The plaintiff composed his work in 1986. He registered the copyright in the work in 1988. 
The defendant composed his work after the composition of the work of the plaintiff but before the registration of copyright. 
As is usual in such circles, the plaintiff on February 9, 1987, sent himself an envelope containing a cassette recording of his work to establish its authenticity.
Issue:
Was the D liable for copyright infringement?

Held:
There was flagrant copying by the defendant of the plaintiff's copyright. The plaintiff is entitled to solicitor-client costs and relief to be determined at a future hearing. 

Discussion:
· Copyright does not subsist in a idea. It must have taken a material form. The work must be original or at least of an innovative nature. 

· The late registration of the plaintiff's work cannot give him the benefit of the statutory presumption as to ownership since his work was registered subsequent to the publication of "Tous les juke-box", the work claimed by the defendant. 
· However, the plaintiff established his earlier right of ownership in the work despite the absence of registration. 
· The plaintiff demonstrated creativity and originality in composing his musical work. 
· Even assuming that he used a known melody, which was not proven, and a harmonic structure and rhythm that has nothing new in it, the arrangement of these components produced an original work of which he is the author. 

· The defendant's work bears sufficient objective similarity to that of the plaintiff to constitute infringement in melodic, harmonic and rhythmic terms, the first eight measures of the two works having such a striking resemblance that one can only be a copy of the other, with minor differences resulting from arrangements or substitution chords. 
· The resemblance applies to a significant part of the work in qualitative terms. 

· The defendant had access to the plaintiff's work. 
· The resemblance between the two works cannot be the result of chance or pure coincidence.
· The “poor man’s” © was used: a sealed envelope containing the work was double-registered and sent to himself.  The registration of the work was taken out after the date of the infringement 

· There is nothing in the statute that says that, but this case (and a couple others) establish that you should take out your registration ASAP!  

· The case turned on the fact that one witness had taken the tape to a producer, and had left it with him.  

· The usual defences were attempted by the ( (common sources, etc.).

· Surprising similarity was found b/w the two works.  

· You normally have to prove access BUT access can be "deemed" to have occured by showing surprising similarity.
Canadian Private Copying Collective v. Canadian Storage Media Alliance (248)

Facts:
The Copyright Board had certified a private copying tariff under Part VIII of the Copyright Act, R.S.C. 1985, c. C-42, which had been proposed by the collecting body. 
Part VIII of the Copyright Act provides a statutory exception to the exclusive reproduction rights of authors, performers and makers of recorded music and entitles these rights-holders to compensation for their loss of exclusivity by imposing a levy on blank audio recording media sold or otherwise disposed of in Canada. 
A group of retailers and an association of manufacturers and importers of blank media had objected to the proposed tariff before the Copyright Board. 

In certifying the tariff the board had held that, although recordable or rewritable DVDs and removable electronic memory cards were not subject to private copying levies, memories embedded in digital audio recorders were. 
The board certified the amount of the levy at $2 on digital audio recorders having a storage capacity of less than one gigabyte, an amount in excess of the amount requested by the collecting body. 
Issue:
Were the decisions of the board valid
Held:
See findings for each issue below. 
Discussion:
Constitutionality of Part VIII of the Copyright Act 

· Decision below: In reaching its decision, the board held that Part VIII was within the legislative competence of Parliament in that it was in pith and substance copyright law, and that the levy was a regulatory charge and not a tax.
· The retailers alleged that Part VIII was unconstitutional because it was not in pith and substance copyright law, and in the alternative, the levy established by Part VIII gave rise to a tax which had not been introduced in the House of Commons by a ways and means motion as required by s. 54 of the Constitution Act, 1867.
· Since the retailers raised questions of constitutional law, the standard of review of the board's decision was assessed against a standard of correctness. 

· For federal legislation to be constitutionally valid, the pith and substance of the legislation must concern a matter within the exclusive constitutional power of Parliament. 
· The determination of the pith and substance of legislation involves three basic questions: 
(1) does the pith and substance concern a matter that falls within the competence of Parliament; (2) if the legislation intrudes on provincial powers, is it part of a federal legislative scheme; and (3) if it is part of a valid legislative scheme, is it sufficiently integrated in the scheme to ensure its efficiency. 
· Viewed from its purpose and legal effects, every aspect of Part VIII was linked to Parliament's goal to compensate rights-holders in respect of the reproduction of music for private use. Part VIII was therefore in pith and substance copyright law. 

· Five criteria will generally indicate the presence of a tax. These are: 
(1) enforceability by law; 
(2) imposed by the authority of Parliament; 
(3) levied by a public body; 
(4) imposed for a public purpose; and 
(5) no nexus existing between the quantum charged and the cost of service provided. 
· A regulatory charge is not in pith and substance a tax. 

· The first two factors of a tax were present. With respect to the fourth factor, the levy was created for the purpose of supporting creators and the cultural industries by striking a balance between creators and users. 
· Contrary to the finding of the board, the levy was therefore collected for a public purpose. With respect to the third factor and also contrary to the finding of the board, although the collecting body initiated the process and collected the levies, the board set the levy and it was therefore set by a public body. With respect to the fifth factor, the scheme implemented by Part VIII is a complete and detailed code of regulation, the levy is computed in order to advance the statutory regime to correlate the extent of private copying and the levies certified, the manufacturers and importers of blank media have provided the means of private copying thereby having caused the need for regulation, and Part VIII has a regulatory purpose of encouraging creation by ensuring rights-holders have financial reward in circumstances where previously they did not. 
· It was therefore apparent that the levy had the characteristics of a regulatory charge incidental to a regulatory scheme. The board was correct in holding that the levy was not a tax in the constitutional sense. Part VIII was therefore within the constitutional competence of Parliament. 
Legality of the Zero-Rating Program 

· Decision below: The board had found that the collecting body's zero-rating program pursuant to which certain groups of purchasers were not required to pay the levy authorized by the board had no legal basis. 
· The collecting body initiated the zero-rating program on a voluntary basis to allow certain users, including educational institutions and government who do not private copy, to purchase levy-free media from authorized manufacturers, importers and distributors. 
· The issue raised was whether the board erred in holding that, in setting a fair and equitable levy, it should have disregarded the collecting body's zero-rating program. The board's conclusion that it had no power to create exemptions was not contested. 
· The finding of the board in determining an appropriate levy was a discretionary decision. The relevance of the zero-rating program to the setting of the levy involved the board's considerable rate-setting expertise. 
· A degree of deference was owed to the board's decision on the relevance of the zero-rating program and therefore the standard of review was one of reasonableness simpliciter. 
· In its decision the board had explained that the levy was to apply to all blank media regardless of their use. 
· The levy would therefore have to be calculated on the basis that all purchasers of blank media had to pay for it. 
· The board did not commit a reviewable error in holding that it would not compensate the collecting body for the impact of the zero-rating program because it would in effect provide for an exemption from the statutory regime contrary to Parliament's intent. 
· The board's decision was therefore linked to its rate-setting function and it had properly held that there was no statutory underpinning for the zero-rating program i.e. when the board decided to set the rate without considering the groups getting media without the tariff, the board was exercising its rate setting function and so it did not need additional statutory authority to be allowed to ignore those groups when determining the rate. 
Digital Audio Recorder Levy 

· The application by the association of manufacturers and exporters of blank media raised two issues, namely, whether a permanently embedded or non-removable memory incorporated into a digital audio recorder retained its identity as an “audio recording medium” under Part VIII, and if so, whether the board could set a levy beyond that requested by the collecting body. 

· The board's decision on these issues was reviewable on the standard of correctness. 
· If indeed digital audio recorders fell outside the definition of audio recording medium, then the use of such recorders to make private copies could result in copyright infringement, an issue that could be addressed by the courts. The standard of review of the board's decision on this issue was therefore one of correctness. 
· As was evident from the board's reasoning and the tariff that it certified, it was the device that defined the levy and not the memory incorporated therein. 
· The legislative history of Part VIII showed that Parliament chose to limit the levy to blank medium and not to the hardware that recorded and played the medium. 
· A digital audio recorder was not therefore an audio recording medium under Part VIII of the Copyright Act and there was therefore no authority for certifying a levy on such devices or the memory embedded therein. 

Could the board decide on a rate in excess of that requested?

· The question for determination with respect to the second issue was whether the principle of ultra petita, the principle that a court could not make a ruling beyond what was requested by the parties, applied. 
· As such, the standard of review was one of correctness. 
· The board had set the levy for each recording with a memory up to one gigabyte at $2 because the rate based on the model proposed by the collecting body was too complex. 
· The levy requested by the collecting body for such a recorder would have resulted in levies of 67(CENTS) and $1.34. 
· With respect to the principle of ultra petita, Parliament was free to remove administrative tribunals from its constraints. The language of s. 83 of the Act, which enabled the board to establish a tariff, which was fair and reasonable and on such terms and conditions as the board considered appropriate, demonstrated that the principle of ultra petita did not prevent the board from deviating from the proposed tariff.
BMG Canada Inc. v. John Doe (276)
Facts:
The plaintiffs were the largest music providers claiming to collectively own more than 80 per cent of the sound recordings sold to the public in Canada. The plaintiffs claimed that 29 Internet users downloaded more than 1000 songs by means of a peer-to-peer file sharing program, and that these users infringed the plaintiffs' copyright by providing access to their files thereby reproducing or distributing the songs to other Internet users. The users used 29 distinct IP addresses to carry out their infringing activities. The plaintiffs had commenced an action for copyright infringement against the 29 users, but being unaware of their identities apart from their Internet pseudonyms, named the users as defendants in a John Doe action. 

The plaintiffs had moved, under Rules 233 and 238 of the Federal Court Rules, 1998, SOR/98-106, for an order requiring the respondent Internet Service Providers who administered the 29 IP addresses to disclose the identities of the defendants. The motion was supported by an affidavit of the president of the company retained by the plaintiffs to investigate the file sharing of the plaintiffs' songs. 

The motions judge had dismissed plaintiffs' motion. The motions judge had held that: (1) Rule 233 was not applicable; (2) the supporting affidavit was deficient because it was based on information that the affiant obtained from his company's employees and the affiant gave no reasons for his belief; (3) there was no clear evidence of a relationship between the IP addresses and the pseudonyms; (4) Rule 238 was applicable and the test for discovery under the rule was the same as that for granting an equitable bill of discovery; (5) the test for granting an equitable bill of discovery included that the applicant establish a prima facie case against the unknown alleged wrongdoer; and (6) the plaintiffs had failed to establish a prima facie case of infringement of copyright. 
Issue:
Should the P’s be given access to the information they requested?
Held:
Appeal should be dismissed without prejudice to the plaintiffs' right to commence a further application for disclosure of the identity of the 29 defendants. 

Discussion:
· The standard of review of the correct test for granting equitable bills of discovery was correctness. The standard of review of the motions judge's findings of fact was a palpable and overriding error. 
· Rule 233 provides for the grant of an order for the production of any document in the possession of a person who is not a party to the action. Since no documents in readable format existed but would have had to have been created, Rule 233 had no application. 
· Rule 81 provides that affidavits are to be confined to facts within the personal knowledge of the deponent except on interlocutory motions in which a statement as to the deponent's belief, with the grounds therefor, may be included. 
· The plaintiff's affidavit contained hearsay on crucial facts with no grounds provided for accepting the hearsay evidence. 
· For this reason alone the appeal was dismissed. However, it was necessary to address the comments of the motions judge as to the procedure to obtain the identity of the 29 defendants, the test to be applied in compelling the disclosure of the identities and copyright infringement. 
· Rule 238 permits the granting of an order to examine for discovery any person not a party to the action who might have information on an issue in the action. Rule 238 was broad enough to permit discovery in cases such as that commenced by the plaintiffs. 
· The court has jurisdiction to limit the discovery to the submission of written questions and the furnishing of written answers and to limit the scope of the discovery to revealing the identity of the persons complained of. 
· The criteria for granting an equitable bill of discovery are applicable to a proceeding brought under Rule 238 for the disclosure of the identity of a person complained of. 
· The plaintiff must show a bona fide claim and not a prima facie case. 
· The plaintiffs could have established a bona fide claim by showing that they intended to bring an action for copyright infringement based on the information sought and that there was no other improper purpose for seeking the information. 
· In addition, the plaintiff must show that the information sought could not have been obtained from another source and consideration must be given to the costs incurred by the respondent in assembling the information. 
· Finally, the public interest in favour of disclosure must outweigh the legitimate privacy concerns of the person sought to be identified. 
· Privacy rights are significant and must be protected. Privacy rights must, however, yield to public concerns for the protection of intellectual property rights where infringement threatens to erode them. Caution must be exercised in ordering disclosure of identities to ensure that privacy rights are invaded in the most minimal way. If a disclosure order is granted, directions should be given as to the type of information disclosed and the manner in which it can be used. 
· The motions judge should not have made conclusions on copyright infringement at the very preliminary stages of the action. Such conclusions required consideration of evidence as well as the applicable law. If the action proceeded further, it would be on the basis that no findings on the issue of infringement had been made.
· Note that in the Canadian Private Copying Collective case it was concluded that an MP3 player was not a “audio recording medium”, but if you want to rely on the defence in s.80 of the CA, then you have to be copying onto an audio recording medium, so the TJ was wrong in this case to say that was OK to download music. 

· Court of Appeal questioned the TJ’s conclusion that there was no distribution when users made their files available. TJ said that was OK because there was no positive act of distribution, Court of Appeal questions whether a positive act is required. 

Artistic works (289)
s.3(1)(g) – have sole right to present at a public exhibition for a purpose other than sale or hire. 
If artistic work permanently situated in public place, then can publish as many pictures as you like. 

s.32.2(1)(b) – can publish pictures and drawings of architectural work (but not the plans themselves).

s.28.2(2) – will violate moral rights of artistic work if distort or mutilate.

Remember that it is the author, not the copyright owner, that has the moral rights. 

s.2 ( maps and charts are artistic work, tables and compilations are still literary works. 
Kaffka v. Mountain Side Developments (290)

Facts:
The plaintiff prepared plans for two duplex residences intended to be constructed on two adjoining lots. The corporate defendant purchased the lots, from the plaintiff's father, after the plans were drawn up and, as a speculative builder, constructed two duplex buildings. The plaintiff sought relief for copyright infringement in that the plans for the buildings were substantially copied by the individual defendant and an employee of the corporate defendant from his plans which constituted an architectural work of art under the Copyright Act.
It is common ground that the plaintiff's plans were not of a kind to be suitable as building plans. The case for the plaintiff is that they were used as the basis of the building plans and that both the building and the working plans breach the plaintiff's copyright.

Issue:
Was the P due damages for copyright infringement?
Held:
The plaintiff is entitled to succeed
Discussion:
· The plans prepared by the plaintiff had originality and are entitled to be protected. 

· The plans of the plaintiff were used by the draughtsman, who prepared the plans for the defendant, as a basis for his working plans. The similarity in the plans was not accidental. 
· The plaintiff's plans were, in substance, copied. 
· The draughtsman was not an independent contractor but rather an employee of the defendant when the plans were copied. 

· The father of the plaintiff who sold the property to the defendant was not the owner of the copyright in the plans and a licence could not arise from the purchase of the property. 

· “Damages for breach of copyright are at large and may be dealt with broadly and as a matter of common sense, without professing to be minutely accurate”.
· In some cases, it has been held that the damages should not exceed the amount which the owner of the copyright would have charged for a licence. Here, the evidence establishes no definite amount that would have been charged.
· Taking all the uncertainties and contingencies into account so far as possible, I estimate the amount which would have been settled upon for the use of the schematics at about $2,500 with the defendant agreeing to give public credit to the plaintiff as designer – but then add exemplary damages. 
· The plaintiff is entitled to damages for use of the schematics, damages to reputation and exemplary damages (because of the flagrant disregard of the plaintiff's rights) fixed in the amount of $6,500. 

· Damages for conversion must be nominal or there would be duplication. Damages are fixed at $100 under this head. 

· The case is not one for an account of profits under s. 20 of the Copyright Act, because the D made no profit.
Note: Conversion damages have been repealed.
Fetherling v Boughner (295)

Facts:
Photographs were published in a magazine. Photo’s were taken in a coin operated photo booth, with wide range of facial expressions. Photo’s were of famous Canadians. 

The D made mirror image arty versions, by taking the ACTUAL INK off the magazine pages, and placing it on her own page, and then D sold the resulting pictures. 

Issue:
Should the P be given an interlocutory injunction to stop the P selling the photo’s
Held:
No – no injunction granted.
Discussion:
· The P has copyright in the magazine article even though he does not have the copyright in the original photographs. 
· So P may fail on the basis that he does not have a copyright in the photo’s. 

· Are entitled to re-sell a piece of art that you buy. Similarly you can sell a photo out of a magazine that you bought.

· Here the photo’s were not copied, they were sold on – the same ink was used. 

· To infringe you have to reproduce the work. It is OK for you to take the actual work and do something with it. (i.e. cut out an article from the paper, frame it, and sell it).
· Similarly the owners of the copyright in the photo would not have a copyright claim b/c they gave the magazine permission to use the photo – but they may have a moral rights claim. 

· You may be infringing the artists moral rights (not to have their work mutilated etc.) If you litigate on this ground then you have to show damage to the artist’s reputation.
· On balance of convenience in this case, better to let the D continue and then let the P get damages if necessary. 
Theberge v Galerie d’Art Du Petit Champlain (297)

Facts:
An artist assigned to two poster manufacturers the right to produce a limited number of posters, cards and other stationery products depicting the images of some of the artist's canvasses. The terms of the assignment included a provision that the posters could be offered for sale without restriction as to use. 

Four art galleries purchased posters lawfully manufactured under the terms of the assignment from the artist. 
The art galleries used a chemical process to lift the ink layer from the posters, leaving them blank, and applied the ink layer to canvasses which they offered for sale at a price less than the artist's original canvasses. 

The artist obtained a writ of seizure before judgment pursuant to art. 735 of the Quebec Code of Civil Procedure, R.S.Q., c. C-25, and arranged to have a bailiff seize the canvas-backed reproductions from the art galleries on grounds that the canvasses were infringing copies of the artist's works which the artist was entitled to recover under s. 38(1) of the Copyright Act.

The art galleries moved to quash the seizure under art. 738 of the Code of Civil Procedure. 
Issue:
Had the artist’s economic (copyright) rights been infringed, is seizure allowed for breach of moral rights.
Held:
No, only moral rights had been infringed, and s.38(1) does not allow seizure when moral rights breached. 
Discussion:
Binnie J., McLachlin C.J.C., Iacobucci and Major JJ.: 
· The Copyright Act provides authors with both economic and moral rights in their works. 
· The principal economic benefit to authors under the Copyright Act is the right to produce or reproduce a work or any substantial part thereof in any material form. 
· Although the artist assigned his economic rights to make poster reproductions of his canvasses,  he retained the right to bring the action against the art galleries. 
· The moral rights extended to authors under the Act are the unassignable rights of integrity in their works and the right of authorship of their works. 
· The moral right of integrity is infringed only if the work is modified to the prejudice of the honour or reputation of the author. 

· During cross-examination the artist confirmed that his dispute with the art galleries was not a question of money. 
· The artist simply wished to stop the galleries from catering to a market for canvas-backed reproductions.
· Artist was also unhappy that the reproductions did not have his name on.  
· However, the artist had to demonstrate a statutory right that overrode the right of what the owners of authorized posters could otherwise do with their tangible property. 
· The economic rights of copyright must not be read so broadly that they cover the same grounds as moral rights, making the limitations on moral rights imposed by Parliament inoperative. 

· The reproduction right of copyright is the right to multiply copies of a work. 
· The courts have not given any independent meaning to "produce" as distinguished from "reproduce" in s. 3(1) of the Act. 
· Even if the new canvas substrate was considered to be a fixation, the original work lived on in the "re-fixated" poster. 
· There was no multiplication of copies of the work and the fixation done was not an infringement of copyright. 

· Parliament intended that the modification of a work without reproduction be dealt with under the provisions concerning moral rights rather than economic rights. 
· To allow an author who objected to modification of an authorized reproduction to rely on his or her economic rights would enable the author to sidestep the important requirement of prejudice to honour or reputation in order to establish infringement of the right of integrity. 
· Furthermore, a moral right of destination, the right to control to a considerable extent the use of authorized copies, would be introduced into Canadian law without any statutory basis. 
· Similarly, an expansive concept of a derivative work as set out in U.S. copyright legislation as a work recast, transformed or adapted would also be introduced into Canadian law without any statutory basis. 

· In effect, the artist asserted a moral right in the guise of an economic right. 
· There is no remedy under s. 38 of the Copyright Act for seizure before trial in an action based on an infringement of moral rights. 
Gonthier J., L'Heureux-Dube and LeBel JJ. concurring, dissenting: 
· The fate of the seizure of the canvasses is inextricably tied to the determination of the issue of whether the canvasses constituted an infringement of copyright. 

· Generally, copyright enables the owner to prevent unauthorized plagiarism and distribution of an original work. 
· It is the formal expression of the ideas of the author that is protected by copyright. 
· Moral rights are concerned primarily with protecting the integrity and paternity of a work. 
· The dispute could be determined solely by aspects derived from the concept of copyright. Concepts of moral rights were not applicable to the case. 

· "Infringing" in relation to a copyright work is defined in s. 2 of the Act as including any colourable imitation made or dealt with in contravention of the Act. 
· A copy made in contravention of the Act is a copy made in contravention of the prohibition 

· against the production or reproduction of a work in any material form. 
· Mere infringement of moral rights cannot constitute an infringement of copyright. 

· The ordinary meaning of the verb "reproduce" is to produce a copy, cause to be seen again or give a specified quality or result when copied. 
· There is no requirement for an increase in the total number of copies of the work. 

· The concept of a work refers to any materialized and original form of expression. The work is the physical outcome of the creative process. 
· Producing a work refers to the initial materialization and reproducing refers to any subsequent material fixation modelled on the first fixation. 
· Reproducing a work therefore means rematerializing what already existed in a first original material form. It is not the total number of copies in existence after the rematerialization that is relevant, but the number of materializations that occurred over time. 
· In determining the meaning of reproducing in any material form it is irrelevant that one materialization destroys another. 

· With respect to the artist's assignment to the poster manufacturer, the artist never intended to assign in full his right to reproduce his works in any material form whatever. The right conferred was limited to reproductions on paper products. 
· Under the assignment, the paper poster could have been used in different ways, but its fundamental nature could not be altered. 
· By transferring the posters onto canvas, the art galleries reproduced the artist's works or a substantial part thereof in any material form without the artist's consent. 
· The art galleries therefore infringed copyright and the seizure was proper.
By importation (338)
Knowingly importing an infringing work for sale or hire is both a civil wrong (s.27(4)(d)) and a criminal wrong (s.42(1)(e)).
s.44.1 – if person is threatening to import goods that were produced in violation of copyright in the other J, then the owner of the copyright in Canada can apply for seizure at the border. Are conditions for this to be done – see s.44.1 or page 338 of materials. 
Fly by Nite Music Co. v. Record Wherehouse (339)

Facts:
The plaintiffs as owners of the copyright in the records entitled "Can You Feel It" by a musical group known as "Lighthouse" sought relief from the defendant for the importation and sale of such records in Canada. 
The band sold their rights to someone in Mexico, but nobody bought the records down there.  Record Wherehouse bought the unsold records from Mexico and imported them to Canada and sold them.
Issue:
Since the records were legitimately made in mexico, could they be imported into Canada and sold here. 
Held:
Plaintiffs are entitled to the injunctive relief claimed and to a reference in respect of damages.
Discussion:
· Copyright subsists in records. 
· The rights to produce the records had been sold with restrictions as to where the records made under license could be sold. 

· Copyright subsists under s. 4(3) of the Copyright Act, R.S.C. 1970, c. C-30, in "contrivances by which sounds may be mechanically reproduced". 
· The defendant with knowledge of the requirements of s. 17 of the Copyright Act infringed the plaintiffs' copyright under the heads of paras. (a), (c), (d) of s. 17(4) of that Act.
· Since they would've been infringing copyright in Canada had they been produced here the laws allowed them to stop the distributor in Canada. 

· Always requires knowledge.

· The fact that the albums were lawfully made and purchased outside Canada is no defence to an action for infringement based on s. 17(4) (now s.27(2)).

· So you can’t sell something in Canada, even if legally made and purchased overseas, if it would have been a breach of copyright to make it in Canada ( s.27(2).

CBS Songs v Amstrad Consumer Electronics (345)
Facts:
The first respondent manufactured twin-deck tape-recording machines which were sold by the second respondent. 

A tape-to-tape facility on the machines meant that they could be used to reproduce one tape directly onto another and they were advertised in a manner which was likely to encourage home taping and copying of copyright material. 

However, the first respondent's advertising warned that some copying required permission and made it clear that the first respondent had no authority to grant such permission. 

The appellants, who were three record companies suing on behalf of themselves and other copyright owners in the music business, brought an action against the respondents seeking an injunction to restrain them from selling the machines without ensuring that the appellants' copyrights in sound recordings were not infringed by use of the machines. 

The appellants subsequently sought leave to amend their statement of claim to allege that the first respondent had advertised and the second respondent had sold the machines in such a way as unlawfully to incite members of the public to commit an offence under s 21(3) of the Copyright Act 1956, which prohibited the making of infringing copies of a copyright work. 

The judge allowed the amendment, holding that the appellants had an arguable case for both injunctive relief and damages arising out of the incitement. 

On appeal by the respondents, the Court of Appeal refused to allow the amendment and struck out the appellants' claim, on the ground that the respondents' breach of the criminal law by incitement would not, even if proved, give the appellants the right to sue for an injunction to compel the respondents not to breach the criminal law and for damages. The appellants appealed to the House of Lords, contending that the first respondent had authorised infringement or was a joint infringer with any person who used the machine to make an infringing reproduction of a copyright recording or, alternatively, the activities of the first respondent constituted incitement to commit a tort, incitement to commit a criminal offence under s 21(3), or negligence, and therefore the amendment should be allowed.

Issue:
Did the makers and sellers of double tape decks incite breach of copyright?

Held:
No, the appeal would be dismissed for the following reasons.

Discussion:
· The first respondent had not authorised any infringement which fell within the 1956 Act, because although the first respondent's sale of the tape machines might have facilitated copying in breach of copyright neither its advertising nor the sale of the machines 'authorised' such a breach, since the advertising made it clear that the first respondent had no authority to grant the required permission and the first respondent had no control over the use of the machines once they were sold. 

· The first respondent was not a joint infringer with persons who used the machines unalwfully, since the first respondent had no control over the use of the machines after they were sold, the machines' receiving and recording facilities were capable of being used by the buyer for both lawful and unlawful purposes and the first respondent had not acted with users in a common design to infringe copyright. 

· The advertising and sale of the first respondent's machines did not constitute incitement to commit a tort, namely procuring the infringement of copyright, since the first respondent was not concerned to procure and could not procure infringement, still less a particular infringement by a particular infringer. 

· Nor did the advertising and sale of the first respondent's machines amount to incitement to commit a criminal offence, namely having possession of a 'plate' knowing that it was to be used to make infringing copies contrary to s 21(3) of the 1956 Act, since a record was not a plate 
· The first respondent's actions did not amount to negligence since the first respondent had not committed and had not participated in any breach of statutory duty and, although it owed a duty not itself to infringe copyright or to authorise any infringement, it did not owe a duty to prevent or discourage or warn against infringement by others. 
· Well-established principle: supplying the means is not enough to make you liable for infringement of ©.

Note:

Now there is a levy charged on blank “audio recording media” ( s.79 and s.81. s.80(1) says that copying for private use is not an infringement.

Private use is not defined, but there are excluded uses. 

The levies on bank media are collected by a collecting body and then shared out to music copyright owners, performers performances and sound recorders (s.83 – s.84).

Society of Composers, authors and music publishers (SOCAN) v. Canadian Association of Internet Providers (354)

Facts:
This appeal raises the question of who should compensate musical composers and artists for their Canadian copyright in music downloaded in Canada from a foreign country via the Internet. 

The respondent is a collective society which administers in Canada the copyright in music of Canadian members and foreign members of counterpart societies. The respondent wants to collect royalties from Internet Service Providers located in Canada because, it argues, they infringe the copyright owner's exclusive statutory right to communicate the work to the public by telecommunication and to authorize such communication. 

The appellants represent a broad coalition of Canadian Internet Service Providers. They argue that they neither "communicate" nor "authorize" anyone to communicate musical works because they are merely a conduit and do not regulate the content of the Internet communications which they transmit. 

In 1988 Parliament added what is now known as s. 2.4(1)(b) to the Copyright Act which provides that persons who only supply "the means of telecommunication necessary for another person to so communicate" are not themselves to be considered parties to an infringing communication. 

In 1995, the respondent applied to the Copyright Board for approval of Tariff 22 which proposed the amount and allocation of the royalty. The Board convened a hearing to determine which activities on the Internet attract liability under the tariff. The Board held that copyright liability attaches to content providers but that the normal activities of Internet Service Providers other than the content providers did not constitute "a communication" for the purpose of the Copyright Act and thus fall within the protection of s. 2.4(1)(b). 

Even where the intermediary does more than act as a conduit, the Board held that no copyright liability is incurred in Canada unless the communication originates from a server located in Canada (except perhaps if the content provider has "the intention to communicate it specifically to recipients in Canada"). 

The Federal Court of Appeal found that copyright may be imposed in respect of any telecommunication that has a real and substantial connection with Canada, and is not restricted only to an Internet communication from a host server located in Canada. The Board's exclusion of the appellants from copyright liability where they perform a pure intermediary function was upheld. 

However, the majority held that where an Internet Service Provider in Canada creates a "cache" of Internet material, even for purely technical reasons, they no longer act as a mere intermediary and thus become a participant in the copyright infringement and are liable to that extent under Tariff 22. The dissenting judge agreed with the Board that to cache for the purpose of enhancing Internet economy and efficiency did not constitute infringement. 
Issue:
Are ISP’s liable for transmission of infringing material. When can a communication be said to be Canadian, what if the server is outside the country?
Held:
Not liable if ISP is only a content neutral conduit – s.2.4(1) of the CA.
Communication can occur in Canada when there is a RASC with Canada. So could be a communication in Canada when comes from overseas server and received in a home in Canada.

Dissent said that should only be a communication in Canada if originates from a server in Canada. The dissent is afraid of the privacy of individuals in Canada being violated if there are investigations into “communications”.

Discussion:
Per McLachlin C.J. and Iacobucci, Major, Bastarache, Binnie, Arbour, Deschamps and Fish JJ.: 
· The capacity of the Internet to disseminate works of the arts and intellect is one of the great innovations of the information age. Its use should be facilitated rather than discouraged, but this should not be done unfairly at the expense of the creator of the works. 

· The Internet presents a particular challenge to national copyright laws, which are typically territorial in nature. 

· By enacting s. 2.4(1)(b) of the Copyright Act, Parliament made a policy distinction between those who use the Internet to supply or obtain content such as "cheap music" and those who are part of the infrastructure of the Internet itself. 

· Parliament decided that there is a public interest in encouraging intermediaries that make telecommunications possible to expand and improve their operations without the threat of copyright infringement. Section 2.4(1)(b) indicates that in Parliament's view, Internet intermediaries are not "users" at all, at least for purposes of the Copyright Act. 

· A telecommunication occurs when music is transmitted from the host server to the end user. 
· An Internet communication that crosses one or more national boundaries "occurs" in more than one country, at a minimum, the country of transmission and the country of reception. 
· To occur in Canada, a communication need not originate from a server located in Canada. 
· To the extent that the Board concluded that a communication that does not originate in Canada cannot be said to occur in Canada, it erred. To hold otherwise would not only fly in the face of the ordinary use of language, but would have serious consequences in other areas of law relevant to the Internet. 

· The applicability of the Copyright Act to communications that have international participants will depend on whether there is a sufficient connection between this country and the communication in question for Canada to apply its laws consistently with the principles of order and fairness. 
· A real and substantial connection to Canada is sufficient to support the application of our Copyright Act to international Internet transmissions in a way that will accord with international comity. 

· In terms of the Internet, relevant connecting factors would include the situs of the content provider, the host server, the intermediaries and the end user. The weight to be given to any particular factor will vary with the circumstances and the nature of the dispute. 
· The conclusion that Canada could exercise copyright jurisdiction in respect both of transmissions originating here, and transmissions originating abroad but received here, is not only consistent with our general law but with both national and international copyright practice. 

· It is a different issue, however, whether Canada intended to exercise its copyright jurisdiction to impose copyright liability on every participant in an Internet communication with "a real and substantial connection" to Canada. This latter issue raises questions of statutory interpretation of the Copyright Act. 

· Section 2.4(1)(b) of the Copyright Act provides that participants in a telecommunication who only provide "the means of telecommunication necessary" are deemed not to be communicators. 
· The provision is not a loophole but is an important element of the balance struck by the statutory copyright scheme. The words of s. 2.4(1)(b) must be read in their ordinary and grammatical sense in the proper context. 
· In this context, the word "necessary" is satisfied if the means are reasonably useful and proper to achieve the benefits of enhanced economy and efficiency. 
· The "means" include all software connection equipment, connectivity services, hosting and other facilities and services without which such communication would not occur. 
· So long as an Internet intermediary does not itself engage in acts that relate to the content of the communication, but confines itself to providing "a conduit" for information communicated by others, then it will fall within s. 2.4(1)(b). 
· The attributes of such a "conduit" include a lack of actual knowledge of the infringing contents, and the impracticality (both technical and economic) of monitoring the vast amount of material moving through the Internet. 
· However, the protection provided by s. 2.4(1)(b) relates to protected functions, not to all of the potential activities of an Internet Service Provider. 

· A content provider is not immune from copyright liability by virtue only of the fact that it employs a host server outside the country. Conversely, a host server does not attract liability just because it is located in Canada. The liability of a host server should be determined by whether or not the host server limits itself to "a conduit" (or content-neutral) function and thereby qualifies for protection under s. 2.4(1)(b). 

· The creation of a "cache" copy is a serendipitous consequence of improvements in Internet technology, is content neutral, and in light of s. 2.4(1)(b) of the Act ought not to have any legal bearing on the communication between the content provider and the end user. 
· "Caching" is dictated by the need to deliver faster and more economic service, and should not, when undertaken only for such technical reasons, attract copyright liability and therefore comes within the shelter of s. 2.4(1)(b). 
· The Board's view is correct and its decision in that regard should be restored. 

· An Internet Service Provider's knowledge that someone might be using content-neutral technology to violate copyright is not necessarily sufficient to constitute authorization, which requires a demonstration that the defendant did give approval to, sanction, permit, favour, or encourage the infringing conduct. 
· Notice of infringing content, and a failure to respond by "taking it down", may in some circumstances lead to a finding of "authorization". 
· Therefore, authorization could be inferred in a proper case, but all would depend on the facts. 

· The Copyright Act is often presented as "a balance" between the rights of those who create works of the arts and the intellect and those who wish to use such works. However, the balance is only tangentially at issue here because Parliament has expressed the view in s. 2.4(1)(b) that those who provide internet infrastructure are not properly to be considered "users" of such works for purposes of the Act. 

LeBel J.: 
· Except for the analysis of the appropriate test for determining the location of an Internet communication under the Copyright Act, the judgment of the majority and the disposition of the appeal is agreed to. 
· Parliament's power to legislate with extraterritorial effect is well-settled as a matter of Canadian law. However, it is a common law presumption that Parliament does not intend legislation to apply extraterritorially. 
· The presumption is rebuttable where the contrary intention is expressly stated or implied by the legislation. 
· Nothing in the Copyright Act impliedly gives s. 3(1)(f) extraterritorial effect, particularly given the principle of territoriality of copyright law. 
· Therefore, given that Parliament did not intend the Act to have effect outside Canada, an Internet communication only occurs within Canada where it originates from a host server located in Canada. 
· In this way, the copyright works physically exist within Canadian territory and thus attract the protection of s. 3(1)(f). 
· This test for determining the situs of a communication, which is the location of the host server, has the virtue of simplicity; it best accords with the principle of territoriality and harmonizes our copyright law with international treaty principles, and it diminishes privacy concerns. 
· It is also sound from an operational perspective and it provides the requisite predictability and best accords with the meaning and purpose of the Act. 

· By contrast, importing the real and substantial connection test that was developed in a very different context is inappropriate to determine whether a communication occurred within Canada. 
· The real and substantial connection test was developed to deal with the exigencies of the Canadian federation and should not be lightly transposed as a rule of statutory construction. 
· The real and substantial connection test is not a principle of legislative jurisdiction; it applies only to courts. 
· Furthermore, it is inconsistent with the territoriality principle and its use should not be understood as a limit on Parliament's power to legislate with extraterritorial effect. 
· There is also a danger that this approach could also result in a layering of royalty obligations between states. 

· This Court should adopt an interpretation of s. 3(1)(f) that respects end users' privacy interests, and should eschew an interpretation that would encourage the monitoring or collection of personal data gleaned from Internet-related activity within the home. 
· Locating the communication at the place of the host server addresses privacy concerns, as such concerns are diminished because it is the content provider who has made the information public by posting it on the server. 
· By contrast, the real and substantial connection test, insofar as it looks at the retrieval practice of end users, encourages the monitoring of an individual's surfing and downloading activities. 
· Privacy interests of individuals will be directly implicated where owners of copyrighted works or their collective societies attempt to retrieve data from Internet Service Providers about an end user's downloading of copyrighted works.  

Fair dealing exception (383)
Covers private study (s.29), criticism or review (s.29.1), news reporting or summary (s.29.2).
Reprography = reproducing documents by photography.

Are a number of exemptions for educational institutions – s.29.4 – s.30.
Campbell v Acuff-Rose Music (392)

Facts:
Respondent Acuff-Rose Music, Inc., filed suit against petitioners, the members of the rap music group 2 Live Crew and their record company, claiming that 2 Live Crew's song, "Pretty Woman," infringed Acuff-Rose's copyright in Roy Orbison's rock ballad, "Oh, Pretty Woman." The District Court granted summary judgment for 2 Live Crew, holding that its song was a parody that made fair use of the original song. 
The Court of Appeals reversed and remanded, holding that the commercial nature of the parody rendered it presumptively unfair under the first of four factors relevant under § 107; that, by taking the "heart" of the original and making it the "heart" of a new work, 2 Live Crew had, qualitatively, taken too much under the third § 107 factor; and that market harm for purposes of the fourth § 107 factor had been established by a presumption attaching to commercial uses.

Issue:
Was the use a fair use?
Held:
2 Live Crew's commercial parody may be a fair use within the meaning of § 107
Discussion:
· Section 107, which provides that "the fair use of a copyrighted work . . . for purposes such as criticism [or] comment . . . is not an infringement . . .," continues the common-law tradition of fair use adjudication and requires case-by-case analysis rather than bright-line rules. 
· The statutory examples of permissible uses provide only general guidance. The four statutory factors are to be explored and weighed together in light of copyright's purpose of promoting science and the arts. 
· Parody, like other comment and criticism, may claim fair use. 
· Under the first of the four § 107 factors, "the purpose and character of the use, including whether such use is of a commercial nature . . .," the enquiry focuses on whether the new work merely supersedes the objects of the original creation, or whether and to what extent it is "transformative, " altering the original with new expression, meaning, or message. 
· The more transformative the new work, the less will be the significance of other factors, like commercialism, that may weigh against a finding of fair use. The heart of any parodist's claim to quote from existing material is the use of some elements of a prior author's composition to create a new one that, at least in part, comments on that author's work. 
· But that tells courts little about where to draw the line. Thus, like other uses, parody has to work its way through the relevant factors. 
· The Court of Appeals properly assumed that 2 Live Crew's song contains parody commenting on and criticizing the original work, but erred in giving virtually dispositive weight to the commercial nature of that parody by way of a presumption, ostensibly culled from Sony Corp. of America v. Universal City Studios, Inc., that "every commercial use of copyrighted material is presumptively . . . unfair . . . ." 
· The statute makes clear that a work's commercial nature is only one element of the enquiry into its purpose and character, and Sony itself called for no hard evidentiary presumption. 
· The Court of Appeals's rule runs counter to Sony and to the long common-law tradition of fair use adjudication. 
· The second § 107 factor, "the nature of the copyrighted work," is not much help in resolving this and other parody cases, since parodies almost invariably copy publicly known, expressive works, like the Orbison song here. 
· The Court of Appeals erred in holding that, as a matter of law, 2 Live Crew copied excessively from the Orbison original under the third § 107 factor, which asks whether "the amount and substantiality of the portion used in relation to the copyrighted work as a whole" are reasonable in relation to the copying's purpose. 
· Even if 2 Live Crew's copying of the original's first line of lyrics and characteristic opening bass riff may be said to go to the original's "heart," that heart is what most readily conjures up the song for parody, and it is the heart at which parody takes aim. 
· Moreover, 2 Live Crew thereafter departed markedly from the Orbison lyrics and produced otherwise distinctive music. 
· As to the lyrics, the copying was not excessive in relation to the song's parodic purpose. 
· As to the music, this Court expresses no opinion whether repetition of the bass riff is excessive copying, but remands to permit evaluation of the amount taken, in light of the song's parodic purpose and character, its transformative elements, and considerations of the potential for market substitution. 
· The Court of Appeals erred in resolving the fourth § 107 factor, "the effect of the use upon the potential market for or value of the copyrighted work," by presuming, in reliance on Sony, supra, at 451, the likelihood of significant market harm based on 2 Live Crew's use for commercial gain. 
· No "presumption" or inference of market harm that might find support in Sony is applicable to a case involving something beyond mere duplication for commercial purposes. 
· The cognizable harm is market substitution, not any harm from criticism. 
· As to parody pure and simple, it is unlikely that the work will act as a substitute for the original, since the two works usually serve different market functions. 
· The fourth factor requires courts also to consider the potential market for derivative works. 
· If the later work has cognizable substitution effects in protectible markets for derivative works, the law will look beyond the criticism to the work's other elements. 
· 2 Live Crew's song comprises not only parody but also rap music. 
· The absence of evidence or affidavits addressing the effect of 2 Live Crew's song on the derivative market for a nonparody, rap version of "Oh, Pretty Woman" disentitled 2 Live Crew, as the proponent of the affirmative defence of fair use, to summary judgment. 
Cie Generale Des Establissments Michelin v CAW (406)
Facts:
The plaintiff sued the defendants for trade mark infringement (Trade-marks Act,  R.S.C. 1985, c. T-13, ss. 19, 20), depreciation of goodwill in its trade marks (s. 22), and copyright infringement. The defendants counterclaimed that the statutory provisions involved amounted to unwarranted restrictions on their freedom of speech under the Canadian Charter of Rights and Freedoms. 
By the time the case law was argued, the plaintiff's case was confined to ss. 20 and 22. 

The plaintiff's logo trade mark registrations consisted of a fanciful, happy, marshmallow-like figure called "Bibendum", who appeared in different representations, attired not unlike an astronaut, but with an exposed cartoon- style of head. 

The plaintiff's "Bibendum" figure was also the subject of copyright protection. Three different poses (two running and one stationary, each with a happy pleasant expression) were separately registered under the Copyright Act, R.S.C. 1985, c. C-42. 

The defendants, in organizing a campaign to become the bargaining agents for the workforce at three plants of the plaintiff in Nova Scotia, distributed leaflets to the workers outside the factory gates. The leaflets contained a large rendition of "Bibendum" with a happy face, but in the act of stomping on the head of a much smaller worker standing below on the leaflet. 

The defendants denied infringement under both statutes. The defendants claimed that their actions were nothing more than a parody form of criticism, that was not actionable under the Copyright Act. 
Issue:
Was the D guilty of trademark or copyright infringement?
Held:
The action as to trade mark infringement failed. The copyright infringement action was upheld. 

Discussion:
Trademark

· The Clairol decision (Clairol International Corp. v. Thomas Supply & Equipment Co. (1968), 55 C.P.R. 176) was upheld. 
· The requirements found applicable in that decision to s. 19 of the Trade-marks Act applied equally to s. 20 of the Act. 
· The defendants' use did not involve use for the purpose of distinguishing wares or services of the defendants. 

· Such use as a trade mark was also required under s. 22, but would not have to be confusing, as long as the use was likely to depreciate the value of the goodwill.   
· The inclusion of "any lawful trade union" in the definition of "person" in the Trade-marks Act was discussed by the court. 

· The defendant union had definite commercial dimensions to its activities. 
Copyright

· The court found that the defendants had infringed the plaintiff's copyright by having copied, or by having substantially copied, part of the copyrights, without the consent or authorization of the plaintiff. 
· Although the intention of the defendants was irrelevant to the question of infringement, the admitted fact that the defendants' work was intended to look like the plaintiff's "Bibendum" figure supported the conclusion that they did look alike. 
· The original "Bibendum" was immediately apparent in the infringing work. 
· Employment of some labour and some originality was immaterial. 

· Parody did not exist as a facet of "criticism", an exception to infringement in Canadian copyright law. 
· The American authority relied upon by the defendants was not persuasive authority. 
· Fair use in the American system was not equivalent to "fair dealing" in Canada. Furthermore, the defendants did not treat the original work in a fair manner. 

· The defendants were found not liable under s. 27(4)(b) for a work they knew violated the copyright of another, since there was no evidence of prejudicial effect to the owner of the copyright. 
Constitutional issue

· The court held that the defendants' right to freedom of expression was not restricted. 
· The defendants could not appropriate the plaintiff's private property -- the "Bibendum" copyright -- as a vehicle for conveying their anti-Michelin message. 
· The defendants' expression was a prohibited form, or a "special limitation" not protected under s. 2(b) of the Charter. Freedom of expression was not an absolute value. 

· A person who used the private property of another like a copyright, must demonstrate that his or her use of the property was compatible with the function of the property. 
· Subjecting the plaintiff's Bibendum to ridicule as the object of parody was not compatible with the function of the copyright. 
· The objectives of the Copyright Act were implemented with a minimal amount of impairment of the defendants' rights.
Allen v Toronto Star Newspapers (441)
Facts:
A magazine commissioned a freelance photographer to take a photograph of a politician. It used the photograph for the front cover of an issue of the magazine and paid the photographer for his work. Subsequently the photographer resold use of the picture on a number of occasions. 
A newspaper reproduced the cover of the magazine in black and white, in reduced format, and on an inside page, without the photographer's consent. 
The picture was of the deputy PM sitting on a motorcycle.

He brought an action for damages and exemplary damages. The magazine did not object to the use of cover. The trial held that the photographer's copyright had been breached and awarded damages. 
Issue:
Was the photographers copyright infringed?

Held:
No, the appeal should be allowed, the use was within the fair dealing defence.
Discussion:
· The newspaper admitted that the photographer held copyright in the photograph. 
· Copyright may exist separately in a compilation of elements that may themselves individually be the subject of copyright. 
· The photographer did not have copyright in the magazine cover. It was a separate and distinct artistic work from the photograph. 
· The photograph was only one component of the cover. 
· Further, the newspaper could rely upon the "fair dealing" defence in s. 27(2) (a) of the Copyright Act, R.S.C. 1985, c. C-42. 
· The test of fair dealing is purposive, not simply a mechanical calculation of the extent of use. 
· The purpose of using the cover was to illustrate a current news story i.e. to show that the deputy PM had changed her image in the last five years. 

· The cover was shown in reduced form and not in colour, and had no special prominence.

· This use differed from the original purpose of the cover. 
· The purpose of showing the picture was to aid in the presentation of a news story, not to gain an unfair commercial or competitive advantage over the photographer or the original magazine. 

· In these circumstances, the defence applied. 
Other comments on fair dealing:

· It is impossible to define what is "fair dealing". It must be a question of degree. You must consider first the number and extent of the quotations and extracts. Are they altogether too many and too long to be fair? Then you must consider the use made of them. If they are used as a basis for comment, criticism or review, that may be a fair dealing. If they are used to convey the same information as the author, for a rival purpose, that may be unfair. Next, you must consider the proportions. To take long extracts and attach short comments may be unfair. But, short extracts and long comments may be fair. Other considerations may come to mind also. But, after all is said and done, it must be a matter of impression. 
· Suppose that there is on a tombstone in a churchyard an epitaph consisting of a dozen or of 20 words. A parishioner of the church thinks that this sort of epitaph is out of place on a tombstone. He writes a letter to the parish magazine setting out the words of the epitaph. Could it be suggested that that citation is so substantial, consisting of 100 per cent of the "work" in question, that it must necessarily be outside the scope of the fair dealing provision? To my mind it could not validly be so suggested.
· It has sometimes been suggested that the copying of an entire copyrighted work,  any such work, cannot ever be "fair use", but this is an overbroad generalization, unsupported by the decisions and rejected by years of accepted practice. There is, in short, no inflexible rule excluding an entire copyrighted work from the area of "fair use". Instead, the extent of the copying is one important factor, but only one to be taken into account, along with several others. 
Note:

Now we have s.30.7 ( not infringement if when you include another person’s work, you do it incidentally and not deliberately, although it would not have applied here.

CCH Canadian Ltd v Law Society of Upper Canada (449)

Facts:
The appellant Law Society (which is a statutory non profit corporation) maintains and operates the Great Library at Osgoode Hall in Toronto, a reference and research library with one of the largest collections of legal materials in Canada. The Great Library provides a request-based photocopy service for Law Society members, the judiciary and other authorized researchers. 
Under this "custom photocopy service", legal materials are reproduced by Great Library staff and delivered in person, by mail or by facsimile transmission to requesters. 
The Law Society also maintains self-service photocopiers in the Great Library for use by its patrons. In 1993, the respondent publishers commenced copyright infringement actions against the Law Society, seeking a declaration of subsistence and ownership of copyright in specific works and a declaration that the Law Society had infringed copyright when the Great Library reproduced a copy of each of the works. 
The publishers also sought a permanent injunction prohibiting the Law Society from reproducing these works as well as any other works that they published. 
The Law Society denied liability and counterclaimed for a declaration that copyright is not infringed when a single copy of a reported decision, case summary, statute, regulation or a limited selection of text from a treatise is made by the Great Library staff, or one of its patrons on a self-service copier, for the purpose of research. 
Issue:
Was the law society infringing copyright?
Held:
No, the library was acting within the fair use exemption. 
Discussion:
Existence of copyright

· Cannot copyright ideas, only original expression of ideas. 

· The Copyright Act is usually presented as a balance between promoting the public interest in the encouragement and dissemination of works of the arts and intellect and obtaining a just reward for the creator.
· The Law Society does not infringe copyright when a single copy of a reported decision, case summary, statute, regulation or limited selection of text from a treatise is made by the Great Library in accordance with its access policy. 
· Moreover, the Law Society does not authorize copyright infringement by maintaining a photocopier in the Great Library and posting a notice warning that it will not be responsible for any copies made in infringement of copyright. 

· The headnotes, case summary, topical index and compilation of reported judicial decisions are all original works in which copyright subsists. 
· An "original" work under the Copyright Act is one that originates from an author and is not copied from another work. 
· In addition, an original work must be the product of an author's exercise of skill and judgment. The exercise of skill and judgment required to produce the work must not be so trivial that it could be characterized as a purely mechanical exercise. 
· “I conclude that the correct position falls between these extremes. For a work to be "original" within the meaning of the Copyright Act, it must be more than a mere copy of another work. At the same time, it need not be creative, in the sense of being novel or unique. What is required to attract copyright protection in the expression of an idea is an exercise of skill and judgment. By skill, I mean the use of one's knowledge, developed aptitude or practised ability in producing the work. By judgment, I mean the use of one's capacity for discernment or ability to form an opinion or evaluation by comparing different possible options in producing the work. This exercise of skill and judgment will necessarily involve intellectual effort. The exercise of skill and judgment required to produce the work must not be so trivial that it could be characterized as a purely mechanical exercise. For example, any skill and judgment that might be involved in simply changing the font of a work to produce "another" work would be too trivial to merit copyright protection as an "original" work”.
· Para 28: In order to be original, a work must have originated from the author, not be copied, and must be the product of the exercise of skill and judgment that is more than trivial.
· While creative works will by definition be "original" and covered by copyright, creativity is not required to make a work "original". This conclusion is supported by the plain meaning of "original", the history of copyright law, recent jurisprudence, the purpose of the Copyright Act and the fact that this constitutes a workable yet fair standard. 
· Reject the sweat of the brow doctrine because under it there is too much protection for copyright owners i.e. all you had to do was put in a bit of effort and then you could claim copyright. 

· While the reported judicial decisions, when properly understood as a compilation of the headnote and the accompanying edited judicial reasons, are "original" works covered by copyright, the judicial reasons in and of themselves, without the headnotes, are not original works in which the publishers could claim copyright. 

Fair dealing

· Under s. 29 of the Copyright Act, fair dealing for the purpose of research or private study does not infringe copyright. 
· Fair dealing is more than simply a defence, it is a user's right.
· In order to show that a dealing was fair under s. 29 of the Copyright Act, a defendant must prove: (1) that the dealing was for the purpose of either research or private study and (2) that it was fair.
· "Research" must be given a large and liberal interpretation in order to ensure that users' rights are not unduly constrained, and is not limited to non-commercial or private contexts. 
· Quoted Denning ( It is impossible to define what is "fair dealing". It must be a question of degree. You must consider first the number and extent of the quotations and extracts. Are they altogether too many and too long to be fair? Then you must consider the use made of them. If they are used as a basis for comment, criticism or review, that may be a fair dealing. If they are used to convey the same information as the author, for a rival purpose, that may be unfair. Next, you must consider the proportions. To take long extracts and attach short comments may be unfair. But, short extracts and long comments may be fair. Other considerations may come to mind also. But, after all is said and done, it must be a matter of impression.
· Although these considerations will not all arise in every case of fair dealing, this list of factors provides a useful analytical framework to govern determinations of fairness in future cases. 
(1) the purpose of the dealing; 

(2) the character of the dealing; 

(3) the amount of the dealing; 

(4) alternatives to the dealing; 

(5) the nature of the work (e.g. does it compete); and 

(6) the effect of the dealing on the work. 
· For the purpose of research or private study, it may be essential to copy an entire academic article or an entire judicial decision. However, if a work of literature is copied for the purpose of criticism, it will not likely be fair to include a full copy of the work in the critique.
· If the work in question was confidential, this may tip the scales towards finding that the dealing was unfair.
· Lawyers carrying on the business of law for profit are conducting research within the meaning of s. 29. 
· Here, the Law Society's dealings with the publishers' works through its custom photocopy service were research-based and fair. 
· The access policy places appropriate limits on the type of copying that the Law Society will do. If a request does not appear to be for the purpose of research, criticism, review or private study, the copy will not be made. 
· If a question arises as to whether the stated purpose is legitimate, the reference librarian will review the matter. 
· The access policy limits the amount of work that will be copied, and the reference librarian reviews requests that exceed what might typically be considered reasonable and has the right to refuse to fulfil a request. 
· Although the dealings might not be fair if a specific patron of the Great Library submitted numerous requests for multiple reported judicial decisions from the same reported series over a short period of time, there is no evidence that this has occurred. 
· In this case the service is very valuable, especially to lawyers in rural areas, there are few alternatives. 

· If a copyright owner were allowed to license people to use its work and then point to a person's decision not to obtain a licence as proof that his or her dealings were not fair, this would extend the scope of the owner's monopoly over the use of his or her work in a manner that would not be consistent with the Copyright Act's balance between owner's rights and user's interests. 
Did the society authorise breach of copyright?

· The Law Society did not authorize copyright infringement by providing self-service photocopiers for use by its patrons in the Great Library. 
· While authorization can be inferred from acts that are less than direct and positive, a person does not authorize infringement by authorizing the mere use of equipment that could be used to infringe copyright. 
· There is a presumption that a person authorizes an activity only so far as it is in accordance with the law.
· Courts should presume that a person who authorizes an activity does so only so far as it is in accordance with the law. This presumption may be rebutted if it is shown that a certain relationship or degree of control existed between the alleged authorizer and the persons who committed the copyright infringement. 
· Here, there was no evidence that the copiers had been used in a manner that was not consistent with copyright law. 
· The Law Society and Great Library patrons are not in a master-servant or employer-employee relationship such that the Law Society can be said to exercise control over the patrons who might commit infringement.
· Moreover, the Law Society's posting of a notice warning that it will not be responsible for any copies made in infringement of copyright does not constitute an express acknowledgement that the copiers will be used in an illegal manner. 
· Finally, even if there were evidence of the copiers having been used to infringe copyright, the Law Society lacks sufficient control over the Great Library's patrons to permit the conclusion that it sanctioned, approved or countenanced the infringement. 
Secondary infringement

· Three elements that must be proven to ground a claim for secondary infringement: (1) the copy must be the product of primary infringement; (2) the secondary infringer must have known or should have known that he or she is dealing with a product of infringement; and (3) the secondary dealing must be established; that is, there must have been a sale
· There was no secondary infringement by the Law Society. 
· The Law Society's fax transmissions of copies of the respondent publishers' works to lawyers in Ontario were not communications to the public. 
· While a series of repeated fax transmissions of the same work to numerous different recipients might constitute communication to the public in infringement of copyright, there was no evidence of this type of transmission having occurred in this case. Nor did the Law Society infringe copyright by selling copies of the publishers' works. 
· Absent primary infringement, there can be no secondary infringement. 
· Finally, while it is not necessary to decide the point, the Great Library qualifies for the library exemption.
Collective Administration of Rights (469)
Explains how the act sets out procedures whereby a society can collect and distribute royalties on behalf of a number of right owners. 
International aspects (470)

Copyright union amongst the states who are party to the Berne convention. 
Article 4 says that member countries will recognise the rights of authors in other member countries. 

Berne convention does not require use of any symbol. 

But the Universal copyright Convention does require symbols. So if want protection under that then should use their specified symbols. Canada is a signatory to the UCC as well as the Berne Convention. 

s.5 of CA implements the Berne Convention in Canada. 

s.2 of the CA allows the minister to extend protection to other countries, then authors in that country will be protected, but otherwise, unless are a member country to the BC or UCC, authors in foreign countries have no protection. 

Copyright in performers performances, sound recordings and communication signals come not from the BC, but from the Rome Convention. For these media, it is the place of performance, recording, broadcast etc that defines the country, then need to look if that country is a convention country ( s.18(2).
See also s.20(1), s.21(2).
If you start using a work, incur expense, and then a country joins the convention, you can still continue on using the work, but there may be restrictions imposed by the copyright board – s.29, 33 and 78.

