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SAMPLE QUALIFICATION EXAMINATION

PART I

ANSWER GUIDE
COMMERCIAL (14 MARKS)

(2)
1.
They point to an asset purchase (1/2 mark).  If shares are purchased, the employment continues, and the employer stays the same and must pay severance to dismiss any employee (1 mark).  If Anne buys assets, she does not acquire the workforce (1/2 mark).



See PM Commercial s. 2.04(1)i.

(1)
2.
No, mortgages on bare land are not registered in the Personal Property Registry (1 mark).



See PM Commercial s. 3.04.1 and s. 3.04.6; PPSA, s. 4.

(1)
3.
True.



See PPSA ss. 1, definition of PMSI and 34(1), and PM Commercial        s. 3.07.4.

(2)
4.
It is not in the buyer’s best interest because a building is a depreciable capital asset (1 mark) and the buyer will want to allocate a higher value to any buildings, to get a larger tax deduction (1 mark). 



See PM Commercial ss. 7.07(2) and 7.08(5).

(2)
5.
No, because in B.C. there is no place to search for title to personal property (1 mark).  The searches that were done only reveal charges, not ownership (1 mark).



See PM Commercial s. 3.04.1.

(2)
6.
1 Mark each for any two of the following:

· Negotiate a holdback of part of the purchase price.

· Obtain a right of set-off against any unpaid portion of the purchase price.

· Get a guarantee (or indemnity) of the obligations of the seller from a shareholder of the seller (not from the seller itself since the seller is a corporation which will soon have no assets).



See PM Commercial s. 2.04(1)(b).

(1)
7.
(a)
Revenues are recorded when earned or billed (not when collected); expenses are recorded when incurred (not when paid) and the two are matched (1 mark).



See PM Commercial ss. 6.02(7) and 6.03(2).

(1)

(b)
The principal disadvantage is that you may not get an accurate picture of the current cash position of the company (1 mark).



See PM Commercial s. 6.03(2).

(2)
8.
The appliances are consumer goods (1/2 mark).  Therefore, Ace must elect between:

(a)
suing Unger to recover a judgment against him for the amount owed (1/2 mark); or

(b)
enforcing its security interest in the collateral by seizure from Unger (1/2 mark).

If Ace seizes the goods, Unger’s debt is extinguished (1/2 mark).

See PPSA s. 1, definition of "consumer goods", ss. 58 and 67, and PM Commercial s. 3.04.3 and s. 3.10.8.
COMPANY (12 MARKS)

(2)
1.
(c).
The Act specifies what the public (“any person”) may inspect and it excludes minutes of shareholders’ meetings, mortgages granted by the company and financial statements.



See PM Company s. 7.06.5 and the Business Corporations Act, ss.42(1), 46(5) and 46(1)(b)(ii).

(1)
2.
Yes, since you own at least 1/20 of the issued shares and have the right to vote at a general meeting, you can requisition the directors to hold a general meeting (1 mark).  No marks for ‘yes’ alone.



See PM Company s. 7.02.2 and Business Corporations Act s. 167(1) and (2).

 (3)
3.
In the derivative action, Wong can ask the Court:

(a) to order Lafarge to account for any profits made as a result of the sale


or 



for damages against Lafarge for failing to disclose her interest in Progress (1 mark for either answer);

(b) to set aside the sale or enjoin the company from entering into the proposed sale (1 mark); and



(c)
for damages against the three directors for breach of their duty of diligence in failing to make reasonable inquiries about the zoning of the land.  The directors would have to pay the difference between the sale price and the price they should have obtained given the planned rezoning (1 mark).



See PM Company ss. 17.02.4, 5.05.1, and 5.03, and the Business Corporations Act ss. 142(1), 147-152, 232(2).

(4)
4.
Since Chanterelle is proposing to sell its only asset (1 mark), Huang can give notice of dissent (1/2 mark), within a specified number of days before the meeting (1/2 mark).  He must not vote in favour of the special resolution (1 mark).  If the resolution is passed, once the company gives notice, Huang can require the company to purchase all his shares for fair value (1 mark).



1/2 mark for any of the following advice to a maximum of 1 mark:

· The company must give Huang notice of the meeting and the notice must contain a statement of Huang’s right to send a notice of dissent (1/2 mark).

· If the notice doesn’t contain the statement, Huang can give notice of dissent up to 14 days after learning that the resolution was passed and that he is entitled to dissent (1/2 mark). 



See PM Company s. 17.03, and the Business Corporations Act ss. 301(5), 240(1), 242(1), 244(1), 237(1) and 238(1)(e).

(2)
5.
You need to know if there are restrictions on transfer (or rights of first refusal) (1 mark) in the articles or a shareholders' agreement (1 mark for either). 



See PM Company ss. 6.02.14, 6.02.15, 4.09 and 18.06.

ESTATES (12 MARKS)

(2)
1.
(d)
Since Natalie, Marcus’ wife, is one of the two witnesses to the Will, the gift to Marcus lapses and devolves on intestacy to Marcus’ mother.



See Wills Act s. 11 and Estate Administration Act s. 86(1), (2).

(4)
2.
(a)
Mike gets nothing under the Will (1/2 mark) because he and Lynda were divorced after she made her Will (1/2 mark).  The gift of the RRSP lapses and falls into the residue of the estate.  Mike’s portion of the residue passes on intestacy.



See Wills Act s. 16, s.21.



(b)
Ron receives $5,000 (1/2 mark).  The $5,000 was left in the Will to Lynda’s sister, Bev, who died before her.  Bev, as a sister, falls into the class of preferred beneficiaries.  Since she died without children, her gift goes to her husband (1/2 mark).



See Wills Act s. 29.




(c)
Peter and Quentin share their mother’s gift equally, receiving $20,000 each (1/2 mark).  Sarah was entitled to receive one–third of the residue of the estate (the gifts to Mike lapsed so he receives no portion of the estate), which amounts to $120,000 once the RRSP is added in.  Sarah’s share would have been $40,000, which is now divided equally between Peter and Quentin (1/2 mark).




See Wills Act s. 29.



(d)
Trevor and Ursula are each entitled to $40,000 (1/2 mark), a third of the residue now worth $120,000 because the gift to Mike of the R.R.S.P. valued at $20,000 has lapsed because of the divorce (1/2 mark).



See Wills Act  s. 16. PM 



See PM Estates ss. 2.02 and 2.06.

(4)
3.
Under Section 40 of the B.C. Wills Act, holograph Wills valid in the jurisdiction in which they are made are given limited recognition in B.C.  They are effective to pass personal property in B.C., but not real property.  However, a holograph Will that is valid in Alberta is effective to pass both real and personal property in Alberta.



(a)
Surinder receives the personal and household goods and effects, even though they are located in B.C. (1/2 mark).  The holograph Will, valid in Alberta, is effective to pass personal property in B.C. (1/2 mark).



See Wills Act s. 40.

(b)
Rajan will receive the condominium in Calgary and a one–half interest in the real property in Chilliwack (1/2 mark).  The holograph Will is effective to pass all property in Alberta.  The Will leaves the residue to Anjli, but unfortunately the residue consists of the real property in Chilliwack valued at $180,000.  The holograph Will is ineffective to pass real property in B.C., so this asset of the estate devolves on intestacy.  Since Harpinder’s next of kin are her children, Rajan and Anjli, each will receive one–half of her intestate estate (1/2 mark).

See Estate Administration Act  ss. 83, 84 and Wills Act s. 40.



(c)
Harbans will receive the R.R.S.P. in Vancouver and the money in both bank accounts (1/2 mark).  Money is personal property and can be passed by the holograph Will (1/2 mark).



See Wills Act s. 40.



(d)
Anjli receives one–half of the portion of her mother’s estate that devolves on intestacy:  in this case, the real property in Chilliwack.  The value of her entitlement is $90,000 (1/2 mark).  Same explanation as for (b) above (1/2 mark).



See PM Estates s. 2.05.

(2)
4.
No, to validly alter the Will, the Testator and the subscribing witnesses must attest to written additions or a codicil (1 mark) or the Testator must revoke the old Will and execute a new Will with the changes and comply with the formal requirements (1 mark). 



No marks for “No” without correct explanation.



See Wills Act ss. 14 and 17 and PM Estates ss. 2.02 and 2.03.

REAL ESTATE (12 MARKS)

(2)
1.
(c).
A solicitor must ascertain whether property taxes are paid to date.  Zoning is not something that a solicitor normally deals with in a residential conveyance without client instructions.  Similarly, a solicitor should seek instructions on obtaining a survey, but it’s not a task that the solicitor will do automatically.  Ordering a company search would not apply if a family dwelling is being sold.



See PM Real Estate ss. 3.01, 4.04 and 5.02.
(1)
2.
FALSE.  It would be a debit to the buyer and a credit to the seller.



See PM Real Estate s. 5.16.

(1)
3.
(1 mark for either answer):



The seller’s lawyer will want written confirmation if s/he is required to give an undertaking to payout an existing financial encumbrance.



If the mortgage is being assumed, the buyer’s lawyer will want written confirmation of the status of the mortgage for the purpose of preparing the statements of adjustments.



See PM Real Estate ss 5.16.3 and 5.16.4

(2)
4.
(1 mark for the danger & 1 mark for an example):



(a)
The danger is there might be a charge registered on title after a satisfactory post-registration search which has retroactive or intervening effect which impairs the title.



(b)
Example: an FRA s.63 notice, a caveat, a builders lien, a CPL, a statutory lien, or a delay or omission by Registry staff which therefore makes the post-registration search unreliable.




or



(a)
The post-registration search may be satisfactory but the document may subsequently be rejected by the Registry before perfected registration



(b)
Example: the document may be rejected for a technical deficiency.



See PM Real Estate s. 7.13.

(2)
5.
The lawyer is prohibited from acting for both parties (1/2 mark) unless the transaction is a “simple conveyance”, meets the remoteness test, or paragraph 10 of App. 3 of the Handbook applies (1/2 mark for any of the three reasons).



In this case, the transaction is a “simple conveyance” and the lawyer’s practice is remote.



You must first get the written consent of Prasad and the Buyers (1/2 mark) and advise each of them of the matters set out in App. 3 paragraph 6 (1/2 mark).



NOTE:  While there are other requirements, these basics are essential so the marker should not give alternative marks for other answers.



See PM Real Estate s. 3.02, Handbook Ch. 6, Rule 10, Appendix 3.

(2)
6.
The new policy is not acceptable (1 mark).  Banks are prohibited from making loans in excess of 75% of the value of the property without insurance (1 mark). 



See Bank Act  s. 418(1) and PM Real Estate s. 7.06.

(2)
7.
The Law Society has no power to reduce the account (1 mark).  The client would be better off negotiating with the lawyer or having the account reviewed by the Registrar (1 mark for either).



See PM Practice Management, ss. 4.07.4 and 4.07.8; Legal Profession Act ss. 70 – 74; and Handbook Chapter 9, Rule 1.

50 Marks
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