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The Builders Lien Act
Page
[§2.01]
Introduction

32
Builder’s Lien Act balances competing interests – does not guarantee payment but offers security & priority.

Provides for the following statuory rights:
· Lien rights against the property to which labour or materials were provided
· A lien provides for an in rem claim against the land itself (in addition to claim under contract)

· Holdback defence – Owner can limit its liability for liens 
· Trust interest – the right of unpaid workers and subcontractors to claim a trust interest in money paid on account of contracts or subcontracts
[§2.02]
Lien Claimants and Lien Rights – s. 2
32
Lien Rights are provided under BLA s. 2: 

Who:
a contractor, subcontractor, or worker, 
What:
provides work and/or supplies material in relation to an improvement, 
For:
the price of the work and material, to the extent that it is not paid, 
On:
the interest of the owner in the improvement, the improvement itself, the land in or under which the improvement is located, and the material delivered to the land.

Work (s. 1) means work, labour or services, skilled or unskilled, on an improvement 

Improvement (s. 1)
32
“Improvement” includes anything made, constructed, erected, built, altered, repaired or added to, in, on or under land, and attached to it or intended to become a part of it, and also includes any clearing, excavating, digging, drilling, tunneling, filing, grading or ditching, of in, or under land.
Classes of Lien Claimants (s. 1)
33
(a) Contractor

33
“Contractor” means a person engaged by an owner to perform or provide work and/or supply material, in relation to an improvement 
· does not include a worker.  
· must have a direct contractual relationship with an owner.  
· usually a general or head contractor, however, persons such as plumbing contractors who are employed directly by the owner/developer (rather than by a head contractor) are also “contractors”.
(b) Subcontractor
33
“Subcontractor” means a person engaged by a contractor or another subcontractor to perform or provide work and/or supply material, in relation to an improvement.

· does not include a worker or a person engaged by an architect, engineer or material supplier.

(c) Worker

34
“Worker” means an individual engaged by an owner, contractor, or subcontractor for wages in any kind of work, whether engaged under a contract of service or not.

· does not include an architect or engineer or a person engaged by an architect or engineer.

(d) Architects and engineers
34
Architects and engineers engaged by an owner are “contractors” or “subcontractors”, and entitled to a claim of lien.  However, a person engaged by an architect or engineer has no right to claim a lien.

(e) Material supplier
34-35
“Material supplier” means a contractor or subcontractor who supplies only material in relation to an improvement.  No lien or trust rights may be claimed by a person engaged by or under a material supplier.
· Proof of Delivery s. 29 – signed acknowledgement is prima facie proof of delivery.
[§2.03]
Completing the Claim of Lien Form
35-36
Form 5 must be completed and filed in the appropriate land title office (s. 15).  
36
Local venue rule: the appropriate land title office is the office for the land title district in which the land is located and on which the improvement is made or is being made.

Completion of lien claim form (pp. 35-36): must provide complete legal description of the land; describe work done or materials supplied; set out the name of the party with whom the lien claimant contracted; the amount due and date that amount became due or will be due; and address for service of the lien claimant.
(Note: the amount of a claim of lien cannot be increased after filing: Westburne Industries Ltd.) 
[§2.04]
Filing The Lien – s. 15
36
Do a pre-registration search in the appropriate land title office to confirm the state of title.  After filing the lien, do a post-registration search to ensure registration is correct.
[§2.05]
Section 20 – Limitations for Filing Liens
36-37
The deadline for filing a lien is 45 days after the earliest of:

(a) the first certificate of completion has been issued with respect to any contract or subcontract under which the lien is claimed (s. 20(1));
(b) the head contract has been completed, abandoned or terminated, if there is a head contract (s. 20(2)); 

(c) the improvement has been completed or abandoned, if there is no head contract (s. 20(2)); or
(d) Initial conveyance from an owner-developer to a purchaser of a strata lot (Strata Property Act s. 88(1)).

Certificate of Completion
36-37
Form 3, issued by the “payment certifier” under s. 7.  The payment certifier is normally the architect or engineer identified in the contract or subcontract. If no payment certifier is identified, then it will be the owner acting alone in respect of amounts due to a contractor, or the owner and a contractor acting together in respect of amounts due to any subcontractor.

Completed


37
“Completed” means “substantially completed or performed” (s. 1).
Contract or subcontract: determined objectively.  Completed if the work to be done is capable of completion or correction at a cost of no more than 3% of the first $500,000 of the contract price, 2% of the next $500,000, and 1% of the balance (s. 1(2)).
Improvement: determined subjectively.  Completed if the improvement or a substantial part of it is ready for use or is being used for the purpose intended (s. 1(3)).
Strata: completed, or contract for construction substantially performed, no later than the date the strata lot is first occupied (s. 1(4)).  
Abandoned

37
A contract or improvement is deemed to be abandoned on the expiry of 30 days during which no work has been done in connection with the contract or improvement, unless due to strike, lockout, sickness, weather conditions, holidays, a court order, shortage of material or other similar cause. (s. 1(5))
[§2.06]
Other Notes on Filing Times
37
Do not file a lien where it is clear that it is without merit or the limitation period has expired.  Doing so is considered an abuse of process.

A person filing a lien against land to which the lien does not attach is liable for costs and damages incurred by the owner of the land as a result of the wrongful filing (s. 19). (So file the lien anyway and remove it quickly if it turns out to be invalid!)
[§2.07]
Section 3 – Non-Contracting Owners
37-38
Anyone with a legal or equitable interest in the property can be an owner (s. 1).  Problem arises when an has leased property to a tenant who contracts to have work done.  S. 3 states that an improvement done with prior knowledge of an owner is deemed to have been done at the request of the owner, unless the owner files a Notice of Interest in the Land Title Office.  The owner must have actual knowledge of improvements, distinct from a “possibility” (Barclay Construction Corp.)
[§2.08]
Mortgagee as Owner
38
“Owner” excludes a mortgagee (lender) unless the mortgagee is in possession of the land (s. 1).
[§2.09]
Purchasers


38-39
Purchasers can be liable if a lien is filed for work done or materials supplied after certificate for clear title is received and before the limitation period expires.  Counsel should negotiate a builder’s lien holdback from the purchase price.  Purchaser’s liability is limited to 10% of the price of the improvement if the improvement is completed before the sale (s. 35).  
Strata lots – purchasers must hold back 7% of purchase price, which is also the maximum liability of the purchaser (Strata Property Act s. 88(2)).

[§2.10]
Section 23 and 24 – Payment into Court to Discharge Liens
39-40
S. 23 – allows payment of a defined amount into court to discharge liens by claimants other than those directly engaged by an owner.  The lien then becomes a lien against the money in court.  The amount is the lesser of (a) the total amount of the claim(s) filed, and (b) the amount owed, provided the amount at least equals the required holdback between them.
S. 24 – a lien can be discharged if sufficient security is posted to court for the payment of the claim (usually the face amount of the lien plus security for costs).  Funds stand in place of the land as security for the lien.  S. 24(3) allows a discharge order upon posting security less than the amount of the claim of lien.  It is common practice for counsel to agree to pay funds into a lawyer’s trust account instead of paying funds into court.  See p. 39 for terms of this agreement. Note the owner risks loss of its holdback defence (40).
If the money is paid into court under s. 23 or s. 24, and the lien discharged, the owner may apply to have the money paid back out, if and when the lien claimants’ rights have ceased to exist for failing to commence an action in time (see §2.35 – Limitation Periods).
[§2.11]
Section 4 – Holdback
40
The holdback scheme limits the lien liabilities of the owners, contractors and subcontractors to amounts held back under the Act.  (Note: look at the PowerPoint handouts from Jenkins Marzban Logan.)
Multiple holdback system: each party primarily liable on a contract or subcontract (owners, contractors, and subcontractors) must retain a holdback of 10% of the greater of (a) the value of the work or materials supplied, or (b) the payments made (s. 4).  (See charts 2.1.3 and 2.1.4 – each party looks one step above on “tree” for payment.)
S. 34(1)Limitation of claims: The maximum aggregate amount that may be recovered under the BLA by all lien holders who claim under the same contractor or subcontractor is equal to the greater of

(a) the amount owing to the contractor or subcontractor by the person who engaged them; and

(b) the amount of the required holdback in relation to the contract. 

The amount owing is reduced by claims arising under the contract (e.g. extra costs to complete the K due to default) s. 34(3).
Three things do not reduce the amount owing s. 34(2): 
(a) amounts asserted as a counterclaim; 

(b) a payment made with notice of and after the filing of a lien by a person claiming under the person to whom payment was made, and 
(c) a payment made in bad faith (h/e mere knowledge of the lien does not constitute bad faith: B & T Masonry Inc.).
Required holdback means the 10% holdback required by s. 4, less any payments made under. s. 9 if a certificate of completion has been issued or the holdback period has expired without any lien claims being filed (s. 1).
[§2.12]
Holdback Account
40-41
General Requirements
40
An owner must establish and deposit holdback money into a holdback account (s. 5) administered jointly with the contractor from whom the holdback was retained (jt. signing auth.).

The owner is only excused from establishing/maintaining a holdback account when:

(a) a mortgagee retains the holdback (s. 5(4))

(b) the owner is a public body (e.g. government; school board (s. 5(8)(a)), or

(c) the aggregate value of work and material under the contract is less than $100,000 (s. 5(8)(b)).

A holdback must not be retained from a worker, material supplier, architect or engineer (s. 4(6)).

Holdback Period
41
The holdback period expires 55 days after:

(a) A certificate of completion is issued for the contract or subcontract, or any subcontract under it (s. 8(1)(a));
(b) The head contract is completed, abandoned or terminated (if there is a head contract) (s. 8(2)(a)); or
(c) The improvement is completed or abandoned (if there is no head contract) (s. 8(2)(b)).
Payment of a holdback (after the holdback period has expired) discharges all liens of the person to whom it is paid and anyone engaged by or under that person, unless in the meantime one of them has filed a claim of lien or commenced proceedings to enforce a lien against the holdback (s. 8(3)).  So, expiry of the holdback period is normally 10 days after the lien filing period.
Note Shimco – liens against the holdback are separate and do not have a limitation date as long as the holdback remains in the hands of the owner.  Therefore the owner may have to conduct court registry searches for holdback lien claims before releasing holdback monies.

[§2.13]
Section 10 – Trust
41-42
S. 10 trust rights exist independently of lien rights.
Limitation period: only ONE year to file a breach of trust action. 

s. 10
(1) Money received by a contractor or subcontractor on account of the price of the contract or subcontract constitutes a trust fund for the benefit of persons engaged in connection with the improvement by that contractor or subcontractor and the contractor or subcontractor is the trustee of the fund.

(2) Until all of the beneficiaries of the fund…are paid, a contractor or subcontractor must not appropriate any part of the fund to that person's own use or to a use not authorized by the trust.  [i.e. the money can only be used to pay trust beneficiaries.]

(4) 
Subsections (1) and (2) do not apply to money received by an architect, engineer or material supplier.

s. 12 
If a person makes a payment from money in a trust fund constituted in respect of a particular improvement, a person who receives the money must credit it against the debt in respect of the improvement.
Money in the hands of the owner is not impressed with a trust, but if paid into court under a garnishing order, may become subject to a trust.
[§2.14]
Liability of Directors—Breach of Trust (NOT EXAMINABLE)
42
[§2.15]
Trust Actions (NOT EXAMINBLE)
42
[§2.16]
Liability of Trustee’s Bank (NOT EXAMINABLE)
43
[§2.17]
Set-Off Against Trust Funds—Section 11(4)(a) and (b) (NOT EXAMINABLE)
43
[§2.18]
Priorities Affecting the Builders Liens
43
Claims of lien or by a s. 10 trust beneficiary will often conflict with interests of other parties involved in a construction project.  Some of those are canvassed below.

[§2.19]
Lien Claimant and a Mortgagee
43-44
A registered mortgage ranks in priority to a claim of lien (s. 32(1)).
Advances on a mortgage made before the filing of a claim of lien take priority over the claim of lien (s. 32(2)).
Do a title search before you lend more money. Advance will rank 2nd.  Do a search after 3:00 b/c LTO closes – gives most accurate record of if lien filed – then advance the funds.
A mortgagee may apply to the court for an order that further advances have priority over lien claims (s. 32(5)).  The court must make the order if it is satisfied that:

(a) the advances will be applied to complete the improvement; and

(b) the advances will result in an increased value of the land/improvement at least equal to the amount of the advances (s. 32(6)).
If a mortgage is registered after some liens are filed but before other liens, all of the lien claimants will share equally (pari passu) in the total amount of the liens filed before the mortgage.
[§2.20]
Advancing Funds Under a Mortgage
44
A mortgagee will not obtain priority for money advanced just to pay liens or to meet cost and completion of the improvement (Great West Permanent Loan Co.).  A mortgagee who has applied mortgage money in payment of a filed claim of lien is subrogated to the rights and priority of the lien claimant to the extent of the money applied (s. 32(4)).
Ss. 32(5) and (6) address problems created by Yorkshire Trust Company.
[§2.21]
Mortgagee’s Priority for Interests (NOT EXAMINABLE)
45
[§2.22]
Debentures and Mortgages Securing Guarantees (NOT EXAMINABLE)
45
[§2.23]
Foreclosures (NOT EXAMINABLE)
45
[§2.24]
Lien Claimant vs. Lien Claimant (NOT EXAMINABLE)
45
[§2.25]
Lien Claimants Granted a Mortgage (NOT EXAMINABLE)
45
[§2.26]
Lien Claimants, Receiver Managers and Trustees in Bankruptcy (NOT EXAMINABLE)
45
[§2.27]
Lien Claimants, The Crown, and Crown Agencies (NOT EXAMINABLE)
45-46
[§2.28]
Lien Claimants vs. Section 10 Trust Beneficiaries (NOT EXAMINABLE)
46
[§2.29]
Priorities Between Trust Beneficiaries (NOT EXAMINABLE)
46
[§2.30]
Section 10 Trust Beneficiaries vs. Claims by the Crown and Crown Agencies
46
[§2.31]
Section 10 Trust Beneficiaries vs. Trustees in Bankruptcy
46
[§2.32]
Lien Claims and Trust Beneficiaries vs. Assignments
46-47
[§2.33]
Section 10 Trust Claims vs. Garnishing Orders
47
[§2.34]
Enforcing the Lien — Section 33
47-48
1. Court Registry

47
Local venue rule – an action for declaration of lien must be commenced in a Supreme Court registry in the judicial district in which the land in question is located (s. 27).  If there is a registry in the municipality where the land is located, then the action must be commenced in that registry (Vancouver and New Westminster are deemed to be the same registry).

2. Commencing the Action
47
Commence an action for a claim of lien according to the Rules of Court (s. 27).
A certificate of pending litigation (CPL) must be registered against title to the property unless security has been posted under s. 24 or a payment into court has been made under s. 23 and the lien has been removed from title.

An action to enforce a claim of lien must be commenced, and a CPL registered, within the prescribed time limits (see §2.35), otherwise the lien is extinguished (s. 33(5)).

3. The Defendants
47-48
· Contracting party;

· Registered owner;

· Lessee (especially when the interest of the owner protected by Notice of Interest)

· Vendor or mortgagee if claiming priority over their interests;

· Purchaser under registered agreement for sale; 

· Anyone who posted security for the lien claim under s. 24 and

· Anyone over whom claiming priority.

[§2.35] 
Limitation Periods and Notice to Commence Action (“21 day Notice”)
48
A lien claimant must commence an action to enforce a claim of lien and register a CPL within 1 year from the date of filing of the claim of lien (s. 33(1)).

An owner or a lien claimant, who has commenced an action, may serve a written notice on a lien claimant to commence an action to enforce their claim of lien and to register a CPL within 21 days from service of the notice (s. 33(2)).  May be done by mail; deemed service 8 days after mailing.
A trust beneficiary must commence an action to enforce a s. 10 trust no later than 1 year after the head contract is completed, abandoned or terminated, or, if there is no head contract, the completion or abandonment of the improvement (s. 14).  Thus, the limitation period on a trust may expire up to 45 days earlier than the one year period for commencing a lien action (since a lien claimant will have 45 days to file a lien, and 1 year after that to commence a lien action).
There is no provision for extension of these time limits.

[§2.36]
Summary Judgment and Summary Trial
48-49
The more effective application is likely under Rule 18A Summary Trial, since an opposing party on a Rule 18 Summary Judgment application is often able to raise a triable issue to defeat the application.

When applying for Rule 18 summary judgment, it is necessary to serve all other lien claimants with notice of an application for a declaration of lien.  Summary judgment is a final order and affidavits on information and belief are not admissible.

[§2.37]
Consolidation of Proceedings
49
Practice in lien actions, including consolidation of actions, is governed by the Supreme Court Rules (s. 26).  Rule 5 governs the consolidation of actions.

[§2.38]
Counterclaim

49
Practice in lien actions, including counterclaims, is governed by the Supreme Court Rules (s. 26).  S. 30 applies to counterclaims.

[§2.39]
Interest


49
Interest owed by agreement or court-ordered interest cannot be included in the amount of a declaration of lien.

Interest on money in a holdback account can be claimed (s. 5(6)).

Interest can be awarded on a claim for personal judgment.

Post-judgment interest under the Court Order Interest Act can be added to a declaration of lien.

[§2.40]
Assignment

49
A lien claimant may assign a claim of lien (s. 43).

[§2.41]
The Judgment

49
The judgement will provide that the claimant is entitled to a claim of lien, setting out the amount and describing the lands involved.
If personal judgment is sought, the judgement may also provide that the plaintiff is entitled to a specified amount against the defendant involved.

If money has been paid into court under ss. 23 or 24, the judgment may order payment out to the plaintiff of the amount of its lien claim, and direct that the balance, if any, be returned to the person who paid in.

Appendices (NOT EXAMINABLE)

APPENDIX 1 – Deleted



APPENDIX 2 – Form 2 — Notice of Certification of Completion
50

APPENDIX 3 – Form 5 — Claim of Lien
51

APPENDIX 4 – Form 6 — Notice to Commence an Action
52

APPENDIX 5 – Deleted



APPENDIX 6 – Section 4 –Holdback — Owner/Developer
53

APPENDIX 7 – Common Mistakes Involving Builders Liens
54-55
Page 8 of 8
Page 5 of 8

