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CIVIL LITIGATION TABLE – APRIL 2006

Preliminary Matters

[§1.01]
INTRODUCTION
1


1.
Effective Advocacy:  key is preparation and organization (checklists, reminders, retrieval systems); effective advocacy includes settlement b/c is preferable for client b/c is: quicker, less stressful & less expensive
[§1.02]
FIRST MEETING
2-4

1.
Purpose:  obtain all facts, provide client with initial advice, obtain information sources, establish solicitor-client r/s, etc.



2.
Setting:  in your office, privately to protect confidentiality of solicitor-client privilege



3.
Interview Technique:  permit client to be at ease in order to get all the facts- deal w/inconsistencies later, explain confidential nature of s/c relationship



4.
Matters to be Covered:  litigation process and cost, settlement = Canon 3(1): A lawyer should learn the facts and the law before advising a client and given open and undisguised opinion of merits and results.  Canon 3(3) If a dispute can be resolved by fair settlement advise the client to avoid/end litigation.  w/t the client has consulted another lawyer, etc.



5.
Record:  send a typed copy of the record of the first interview to the client for any comments, additions, deletions (may want this letter to form part of the retainer letter) if tape the meeting let the client know beforehand

6.
Open File:  see Law Office Management; keep record of any legal advice given


[§1.03]
THE RETAINER
4

1.
General: - basically give client a realistic picture – contingent fee agreements, must tell client ahead of time will charge for disbursements, can’t K out of negligence.



2.
Obtain Instructions:  see Prof Responsibility 6.03: authority to act and 6.04 authority to settle.  Lawyer’s who act w/o proper authority from client are personally liable for harm caused to people misled by lawyer’s conduct.  Onus on lawyer to prove authority.  Lawyer w/o authority may be liable for costs to set aside unauthorized action.  If a co., ensure authority to instruct for co.  Lawyer under general retain has whole charge of action so long as acts in best interest of client and gets express consent of client before agrees to final settlement. If other side unaware counsel’s authority ltd., court may set agreement aside.



3.
Getting Off the Record: if you can’t act for your client anymore: 1) Get client to sign a notice of intention to act in person or to appoint another solicitor OR 2) get the court’s permission to withdraw if your client refuses. - see Supreme Court Rule 16 and HANDBOOK, Ch. 10.  A contingency agreement that does not provide for withdrawal may prevent lawyer from withdrawing.  Have a clause in every retainer agreement allowing you to withdraw and review it with your client.


 [§1.04] 
Fees:  see Law Office 4.07.  You can’t charge for something that is not in your retainer
4
-To comply with LS R. 3-62 it is necessary to maintain a copy of all fee bills. 
-See Canon 3(9) of PCHB: the client’s ability to pay cannot justify a charge in excess of the value of the service, though it may require a reduction or waiver of the fee. 



- LPA s. 71(4) gives factors for registrar to consider in fee review to determine quantum meruit fee entitlement in event services not fit into any other category and when at end lawyer and client can’t agree on fair fee.
( Time spent on file doesn’t entitle the lawyer to bill automatically!!!!


-Canon 3(10) of PCHB: A lawyer should avoid controversies with clients regarding compensation so far as is compatible with self-respect and with the right to receive reasonable recompense for services.  A lawyer should always bear in mind that the profession is a branch of the administration of justice and not a mere money-making business.


( Client has 2 protections: review of fees under s. 70(1) of LPA by the registrar (the lawyer must inform the client of this right and time limits for exercising them); statutory prohibitions in s. 67 LPA (i.e.: wrt contingency fees)



-Lawyer’s Steps to Recover Overdue Account: 1) send out reminder letter.  2) Send demand letter to client 3) Decide to pursue Review (if client disputes amount) or Action in K (if client unresponsive) Lawyer can bring K action to recover fees or can apply for review after 30 days after bill delivered or sent and after serving client with 5 days notice in writing of the appointment and affidavit in support.  Registrar may issue certificate at end which acts as judgment.  3) Lawyer may also be entitled to a retaining or charging lien for unpaid fees.



*Chapter 9 of the Handbook- Fees:  sets out what a lawyer can’t do wrt fees, lawyer must not: 
1) charge an excessive fee; 2) pay referral fee to a/o but lawyer; 3) share, split, divide fees with a/o except member LS or employee of lawyer’s firm; 4) fail to apportion fees and disbursements equitably in acting for 2 or more clients in same matter; 5) fail to fully disclose any hidden fees to client, or financial interest lawyer has in person to whom disbursements made, accept hidden fee not disclosed


Disbursements:   (a) general;  (b) overhead fees and charges (like word processing and file opening charges – these may NOT be described as “disbursements” or “amounts paid on your behalf”)) , (c) agency fees (fees paid to other lawyers under agency arrangements CAN be described as disbursement so long as have client’s prior consent and it is reasonable and necessary and not used on regular basis for fee splitting) 
( Overriding rule for disbursements – disbursements must be limited to amounts actually paid or incurred on behalf of a client
[§1.05]
JURISDICTION
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1. Introduction: two levels of provincially administered courts of first instance: PC and SC.  Jurisdiction is dependent on: 1) amount of claim; 2) type of claim; 3) territorial jurisdiction of the claim (entire province but there are limits on what registry can file in)


( One federally administered court: Federal Court- has exclusive jurisdiction over some matters and in others concurrent jurisdiction with SC

2.
Provincial Court (Civil) — SMALL CLAIMS COURT (branch of PC)
5-6
( Practice and procedure set out in Small Claims Act and Rules (no actions for slander, libel or malicious prosecution)
( Jurisdiction in matters involving $25,000 or less (excluding interest and costs).  Increased to 25K to make cheaper small claims procedures available to greater # of litigants.  Cannot recover lawyer’s fees but can recover filing fees and certain disbursements.



( Where to file: at Small Claims Registry 1)  nearest to where D lives or carries on biz, OR   2) the transaction/event took place



( Settlement Conference:  after pleadings are closed the registrar schedules a settlement conference before a judge, this conference is MANDATORY and parties must bring all relevant docs & reports- formal OFFERS TO SETTLE can be served  within 30 days after conference.(penalty costs can be awarded at trial if the offers aren’t accepted & P ends up paying less at trial than D offered or D ends up recovering less than P’s offer) - trial date set only if no settlement is reached (mediation  mandatory now too in all cases, except personal injury cases arising from MVA)


( Expert Reports – Rule 10 allows expert reports from qualified individuals to be used as evidence. A summary of the report must be served on opponent at least 30 days prior to expert’s testimony and the report must be served at least 14 days prior to the expert’s testimony.  Can also enter the reports into evidence w/o calling the expert to testify if the report is served on all parties 30 days prior to the trial AND the judge grant’s permission.  IF opposing party wants to cross-ex expert, must give notice 14 days b/f trial.


( Payment Orders – court must make a payment order following any monetary judgment.  If can pay right away that happens.  If not, court may order payment schedule or payment hearing (debtor gives evidence, oath, financial status, assets – court may order payment schedule at end – court has significant powers to order arrest and imprisonment).

( Penalty of Costs- Rule 10.1 of SCRs: Can get filing fees and disbursements, and maybe penalty of costs – if D has to pay more at trial than P offered to settle for or if P recovers less at trial than D offered to settle fore.  Lawyer’s fees are not recoverable in Sm. Claims.


( Appeals – appeals made to SC – based on the record from the PC trial on questions of both law and fact.  Can’t appeal interlocutory matters made by a judge, but can appeal through JRPA.  Interlocutory decision made by registrar can be appealed to Sm. Claims court judge.


( Applications w/o notice – Rule 16(2): some applications may be made w/o notice on special form before registrar.


( Court Mediation Practicum Program (see page 6): exceptions: PI from MVA’s & disputes in R. 7.2(3) Small claims rules: Referred to mediation in 4 ways: 1) Party requests mediation, reply was filed, other party agrees 2) Judge refers from sm. Claims settlement conference w parties consent 3) dispute is construction dispute 4) action is first of 30 files received in Vancouver registry, first of 10 files in the Surrey registry, first of 16 in Nanaimo registry, or the first of 10 files in the Victoria registry, and reply filed in any month.  If dispute not settled at mediation, registry sends “Notice of Settlement Conference” to parties and one is held pursuant to Rule 7 of the Small Claims Rules.

3.
SUPREME COURT: Has “INHERENT JURISDICTION”, unless specifically excluded 
6-7


(Where to file:  in any Supreme Court Registry in the province



( Supreme Court Rules have the force of statute and can alter substantive rights
4. Transfer of Courts:  Small Claims Rule R. 7.1: allows transfer from PC to SC: s. 15 of Supreme Court Act authorises from SC to PC (even if D has issued a jury notice).  SC may order only disbursements be recovered in SC if action fell w/in jurisdiction of Small Claims


[§1.06]
COMMENCING AN ACTION
7-15

1.
Preparation/LIMITATION PERIODS


( Briefing Law: before commencing proceedings be familiar with facts of client’s case and the relevant law



( Limitation Periods:  CRUCIAL that you determine these at the outset!  If there is uncertainty, issue a writ to stop the clock running and serve the writ later, gives time to further investigate to draft statement of claim.  Variations in limitation periods may be attributed to (1) legal capacity of P, (2) status of D (i.e.: municipalities/ gov’t), (3) nature of cause of action. (see p. 8 for examples of some limitations periods) 6 years for contract; 2 years for injuries; for person under disability, limitation runs from later of date cause of action arose or date disability ended for persons with a disability; no limitation for sexual misconduct while person was a minor; 6 years for torts including professional negligence and pure economic loss; ultimate limitation of 6 years against hospitals hospital staff and some health professionals and 30 year ultimate limitation for all other actions including breach of trust; postponement of running time of limitation period IF P does not know the identity of D.




Local government/municipal corporation limitation periods: 2 years for claim against municipality arising from negligent building inspection or for negligence of municipality in failing to warn residents of flooding; 6-month limitation for claims against municipality for acting beyond its powers (UV) like unlawful expropriation or unlawful demolition.  Ultimate limitation of 30 years also applies to governments and municipalities. 
-If client consults you after LP, may be able to argue postponement based on ignorance of cause of action: should also issue writ immediately 



-BEWARE that commencing action may revive a D’s cause of action that had been time-barred b/c expiration of limitation period is not a bar to a counterclaim.



-Professional Responsibility  Chapter 5: report to the LS immediately if you miss a limitation period


(There are also special NOTICE requirements (conditions precedent) for claims against gov’t:
9


-if suing a municipal corporation the notice requirements apply irrespective of the cause of action and the limitation period that applies
-note that ignorance of a notice period is not a reasonable excuse to most courts, some may look at circ’s to see if is prejudicial.


-Notice of a claim against a municipal corp: Must be delivered to municipal clerk within 2 months from date damage sustained.  Notice must be in writing and must describe the time, place and manger in which damage sustained.



-If suing under a K, check to see if there are any condition precedents to commencing an action 


If suing on behalf of a strata corp, a resolution passed by ¾ vote at annual or special general meeting must authorize the action, except if person suing in small claims to recover money owed to strata and bylaw passed dispensing with the need for authorization and terms of bylaw are met.


If claim is under an insurance policy, proof of loss must be filed- check the policy for applicable limitation date.  S. 22 of Insurance Act requires that every action on a K be commenced w/in 1 year after furnishing proof of loss or claim.


( Causes of Action: 
10  



make sure no bars/restrictions on court’s jurisdiction.  Libel, slander, malicious prosecution can’t be heard in Small Claims 


( Investigate the Facts:                                                                                           10 
client, witnesses (get Rule 28 order if material witness won’t talk), opposing side, prof and gov’t bodies, visit scene; as new lawyer, conduct independent investigation yourself

2.
How to Commence (two choices)
11


(1) WRIT OF SUMMONS – Form 1 (this is “action”); or



( If statute does not specify writ or originating app, proceeding must be commenced by writ-(i.e. writ is default way to commence)-most civil actions started by writ in Form 1


( Must be endorsed with either (i) statement of claim in Form 13, or (ii) concise statement of nature of the case and the relief or remedy sought (“general endorsement”) (R. 8(2)).  



( If writ served w/out statement of claim and D enters appearance, P will have 21 days to file and deliver stmt of claim.



(2) ORIGINATING APPLICATION 



( Two types: (1) order by consent (r. 10(2), (2) petition (R 10(3) – Form 3)


( most originating applications start with petition (for estates, trusts, interests in property, construction of documents) 



( foreclosure, proof of will in solemn form MUST be started by petition  


(’order by consent’- for when no notice of proceeding is needed—ex: registration of foreign judgment 




Petition or Action?
12


( Many procedures such as discovery, examination for discovery, discovery by interrogatories and pre-trial conferences are ONLY available in proceedings commenced by writ (i.e.: actions).  Most evidence in an action is given by oral testimony.  



( Advantage of petition that it is faster and matter can be heard on affidavit evidence (but NOTE: Rule 18- summary judgment- allows actions commenced by writ to be determined in chambers in a similar way) 



( Most proceedings in Rule 10(1) allow for either petition or writ.



( Appearance by Respondent: Once petition or writ served defendant has 7 DAYS to enter an appearance (R. 14) OR longer if the defendant is served outside of B.C. (Rules 14(3) and 13(6) respectively


( Statement of defence is due 14 days after service of the stmt of claim or the time limited for appearance, whichever is later (R. 21(5))


3.NAMING THE PARTIES:
12


Full name in pleadings; ensure appropriate parties. Rules 5, 6, 7, 15: how to name people when are multiple claims, multiple parties, persons under disability – proceedings by guardian ad litem, change status (capacity, bankrupt etc.), aboriginals – representative P/D usually elected Chief band, corps  - do corporate name search to get proper corporate name, partnerships – firm name, and say is partnership, set out names partners if known (don’t need to name partners) when status of party changes.  Each named Plaintiff may be subject to an examination for discovery.  For representative actions: the representative P or D must be identified and the pleading must specifically plead the basis on which he or she represents the members of the band. If status of a party changes must change style of cause accordingly

4.
SERVICE OF WRITS & PETITIONS — Supreme Court: Rules 11-13
13


(a) Ordinary Service Procedures (personal service):  
-Individuals: leave copy with individual personally.



-Partnership: leave a copy of document with person who is/was partner at relevant time, or with person who appears to manage or control the partnership business at the partnership’s office or place of business.
-Corporation: serve copy of document on president, mayor, clerk of municipal corporation OR on B.C. company by an officer or director of co., or mailing a copy by registered mail (usually double-registered) to the co.’s registered office
-Mentally Incompetent: by leaving copy of document with his/her committee and Public Guardian and Trustee
-see Indian rules & special rules for provincial Crown, AGBC, extra-provincial corporation, society

DELIVERING DOCUMENTS:
-If a party of record has given an address for delivery, service of a document may be made on that person by delivering the document to an address of delivery by: leaving the document at the offices of the solicitor during normal business hours, OR by mailing the document by ordinary prepaid mail to the address, OR if the address includes a fax number for the solicitor of record, then by transmitting the document to the solicitor with a cover memorandum 
-If party acts in person and address given for delivery is residential address or business address, then document may be delivered to the address by: leaving the document with an adult at the delivery address, OR failing this, by inserting the document into a mail box OR failing this, or by affixing the document to a door of the residence or business
-If the address for delivery for a party who acts in person is a postal address, delivery may be made by: ordinary mail to the postal address OR if it includes a fax number, by transmitting the document to the fax number with a cover memorandum.  If its more than 16 pages including the cover it must be faxed b/w 5:00 p.m. and 8:00 a.m.



(b) SUBSTITUTED SERVICE (SERVICE BY MAIL):: Rule 12 
15


( If for any reason it is impracticable to serve a document in the ways set out above  (evading service) then you can apply to the court for an ORDER FOR SERVICE in some other fashion and the court affixes the time for appearance (need clear, cogent evidence of attempts to serve and evasion before can get order): e.g. service of doc. on person party thought to contact, publication in a newspaper, service in place that party is thought to frequent.



-If an unsuccessful attempt is made to serve a document at the RESIDENCE of a person, then the document may be served substitutionally WITHOUT ORDER: leave document in sealed envelope, addressed to that person, at the person’s residence, with anyone who appears to be an adult member of the same household AND subsequently mailing the document addressed to the person at the residence OR mail document with acknowledgment of receipt card in Form 5.1 by ordinary or registered mail to the residential, business or postal address of the person to be serve (effective date service: date sender receives the acknowledgment of receipt card or a post office receipt bearing signature of person served.  IF sender doesn’t receive either of these things then must try to serve document some other way)
-You CANNOT serve these documents by MAIL: 1) statement of claim in family law proceeding for divorce, nullity or judicial separation; 2) subpoena, subpoena to debtor; 3) appointment to examine in aid of execution; 4) or proceeding for contempt.
-unlike with regular service, a person served by mail w/o an order of substituted service may apply to show the document did not come to person’s notice or came to person’s notice later than when it was served or effectively served.

(c) SERVICE OUTSIDE B.C. of an ORIGINATING DOCUMENT (writ, petition)
15


Rule 13:  leave of the court is required unless there is an EXCEPTION: if relief sought against person ordinarily resident in B.C., if action is tort committed in B.C.  If there IS an exception: the document may be served outside of B.C. without a court order, BUT the originating document must be specifically endorsed with the claim of right to serve outside of B.C. on one or more of the grounds in Rule 13(1) AND that claim must be endorsed in Form 6.  




(d) Proof of service: see Rule 11 and 13:  
15



(e) Life of a writ of summons: Rule 9 (1)—must serve w/in 12 MONTHS from date of issue; renewal at discretion of court.  If limitation period expires within that 12 month period you may be hooped if can’t get renewal.  IF you cannot serve the writ immediately, diarize the expiry date and BF it!

5.
Service of a Small Claims Court Action
15


( See Small Claims Rules 2 and 18 - permit service of a notice of claim on a D who is an individual by mailing a copy of it by registered mail to the D. 
[§1.07]
PLEADINGS
16

1.
Introduction:  Supreme Court Rules require lawyer to formulate in writing the nature of the claim or defence = pleadings.  Purpose is to define issues and to give fair notice to other side of case; amendments are liberally granted – but may impede settlement, waste time with applications to amend pleadings, may need to adjourn trial date, may inadvertently make an admission/election (affirm/disaffirm K in RE) and admissions/elections can’t be retracted – so draft clearly and know the law before you do!


2. General Guidelines:

16

(Brief and must contain MATERIAL FACTS on which the party relies (those facts that are essential to make out a cause of action or defence) BUT NOT evidence (R. 19(1)).  Include section relied on and put each allegation in separate paragraph so that admissions by the other side will be more readily available.
Rule 19(5) – use separate numbered paragraphs in a pleading.

 

WRIT— Endorsement:  Rule 8(2)
17


( Writ can be endorsed by: 1) stmt of claim; 2) general endorsement- must be a concise stmt of the nature of claim made and relief sought with enough particularity to enable the D to KNOW WHAT IT IS (S)HE IS BEING SUED FOR or else  the WRIT may be declared a NULLITY. 

4.
PETITION: R. 10 – Matters in Rule 10 can be brought by petition.  PETITION MUST be in Form 3 AND must specify the Rule or other enactment relied on AND set out briefly, in numbered paragraphs, the facts on which the application is based. Technically petition is not pleading.  
17
5. APPEARANCE: R. 14 
18
– technically not a pleading. Filed in response to writ or petition within 7 days of being served with the originating process or default judgment can be entered.  If there is a claim for a debt or liquidated demand, the plaintiff may enter a final judgment
a. Default of appearance Rule 17
Small Claims equivalent is reply and have 14 days to file
-CAN file an appearance by FAX
( By filing appearance lawyer becomes solicitor of record and from that time will either have to obtain the client’s agreement or apply to be removed as solicitor of record, so get retainer before file appearance.  

What the D can dispute:

-after entering an appearance, a party served by an originating process (writ, petition, etc.) D may DISPUTE the jurisdiction of the court (by applying to strike out a pleading, dismiss, or stay a proceeding OR by alleging in a pleading that the court does not have jurisdiction) OR the validity/expiry of the process or validity of service (by applying for an order setting aside the process and/or setting aside the service of the process)



How the D disputes to avoid attorning to the jurisdiction of the court:
-a party of record does not submit to the jurisdiction if within 30 days after entering an appearance the party delivers to other parties of record a notice of motion OR files a pleading alleging the court does not have jurisdiction


6.
STATEMENT OF CLAIM:  Mechanics set out in R. 20: Must be in Form 13, numbered paragraphs, state specific relief P claims, proposed place of trial – even if you use a “general endorsement” on the writ instead. Form 13, #’d paragraphs, specific relief sought, proposed place of trial.  



- Must include a cause of action AND claim for damages: general damages cover injuries w/no exact dollar amt that can be calculated (phys or emotional distress, shortened life expectancy, loss of companionship of loved one); special damages are $ compensation for out of pocket costs/expenses (medical bills, loss of income); punitive damages are awarded over and above special & general to punish wilful or malicious conduct; statutory damages .  Must state the place of trial (Rule 20(4))
   18


7.
PARTICULARS: Rule 19 (same rules for Plaintiff and Defence here)
19


( If statement of claim or statement of defence does not properly set out material facts, the defence should: 1) Send a demand letter to P’s counsel requesting particulars (and an extension of time if you need it to file your stmt of D) AND THEN 2) apply to court for particulars (and an extension of time if you need it to file your stmt of D)

-reasons to request particulars: 1. clarify issues and reduce length trial 2. to clarify pleadings so can properly respond and prepare for XFD and trial 3. order of discovery is not an alternative 
-an order for delivery of particular is a matter of discretion – justice/master will consider whether sufficient particulars given, whether should be given now or following XFD or whether some now and some after XFD.
-a demand for particulars does NOT operate as a stay of proceedings or give an extension of time to file a statement of defence.  If the other side does not agree to an extension, D counsel : must apply to court for an extension on the ground that the D cannot be given until particulars are provided.
-after file stmt of defence: can still request particulars – e.g. may want more after XFD

8.
STATEMENT OF DEFENCE & COUNTERCLAIM:  
20


-Rule 21 Must be filed within 14 days (of later of being served with statement of claim or time for appearance to be filed expiring) or P can apply for default or judgment


( When denying allegations do more than a general denial.  If an allegation is not denied it is DEEMED TO BE ADMITTED (except as to damages or their amount).   Once an admission has been made, it can only be withdrawn: 1) by agreement OR 2) with leave of the court (not easy to get)
-apply to have embarrassing/scandalous allegations struck
- If counterclaim is filed (typically is included in stmt of D), P has 14 days to file a defence- the D remains the D by name. Remember filing a counterclaim may revive a time barred cause of action the D has 


Default of Defence – Rule 25


9.
REPLY:  Rule 23

21


( P can file reply to statement of defence—used to raise new facts in answer to defence—must be filed and delivered within 7 days of the statement of defence being delivered Rule 23(2)


( After reply or time for reply has ended, PLEADINGS CLOSED (only way to file further pleadings is to get leave of court) .  If no reply filed, material facts in last pleading STATEMENT OF DEFENCE are DEEMED to be DENIED (stmt of claim opposite, deemed admitted if not denied) Rule 23(5)


No further pleadings can be filed after a reply without leave of the court – Rule 23(3)

10.
APPLICATIONS TO STRIKE OUT PLEADINGS: Rule 19(24)
21


( Pleading can be struck out IF: 1. no reasonable claim or defence shown (no evidence admissible on this type of application.  Must be radical defect. Court can also order proceeding be stayed/dismissed/grant judgment) OR 2.  if scandalous, frivolous or vexatious, prejudicial, embarrassing or an abuse of the process of the court (can present evidence on these applications).

11.
AMENDMENT to PLEADINGS: Rule 24(1)
21


( Party can by right amend pleadings:  1) ONCE at any time before delivery of notice of trial w/o leave of the court and more often with consent of other parties AND 2) after delivery of notice of trial ONLY with leave of the court (granted liberally but not automatically – must be acting in good faith and be seeking to raise an allegation with some substance, and if amendment raises new cause of action must be within limitation period) UNLESS the opposing parties consent to the amendment 
-always try to get other side to agree to the amendment before head off to Chambers for the amendment
( If you want to add a new party, apply R. 15(5)(a)(iii) – may be possible to add a new party even if the limitation period has expired.



12.
FAST TRACK LITIGATION- Rule 66
22



(before preparing SOC or SOD( consider w/t Fast Track is appropriate; Fast Track is speedier, less expensive.  NOT apply to family law.  Action/trial must be completed w/in 2 days; w/o jury; set w/in 8 mos; limits to discovery process (all XFD must be complete w/in 2 hours + 14 days before trial); no interrogatories; fixed amount of costs


-process: must elect for FT by add endorsement to SOC or SOD; if endorse, must attach List of Docs; If P endorses, must attach List of docs; if D endorses, then P has 14 days to deliver List of Docs; 
13.     EXPEDIATED LITIGATON PROJECT-Rule 68
23
· Effective September 1, 2005, a two year pilot project available in certain registries. (Victoria, Vancouver, Prince George and Nelson)
· Purpose: to streamline Supreme court procedures for most claims of $100,000 or less (exclusive of interest and costs)

14.
Preparation for Trial — The Pleadings
24-26


( Conclusions of law must be supported by material facts also pleaded.
-can plead any material fact entitled to prove at trial whether or not it is essential to the cause of action or defence BUT still must avoid pleading evidence (the “why” question) (e.g. can say x was held out as agent w/o given qualifications for why)


-CAN raise in a pleading an objection in point of law
-CAN plead conclusions of law IF material facts supporting the conclusion are also plead (e.g. legal consequence of negligence if supported by drunkenness at the wheel, etc.)



( D should say why claim cannot succeed at law, such as limitation period, waiver, estoppel, etc. 
-plead statutory provisions and foreign law, NOT common law


(Pertinent statutory provisions should be pleaded.  See p.24-26 for how to prepare pleadings.


( At trial, refer to the pleadings as you are giving your opening. The pleadings from the issues and indicate what is irrelevant at trial.  All pleadings should be contained in record filed with court. Don’t include previous pleadings that have been amended.  
[§1.08]
Third Party Proceedings: Rule 22
26
( Party of record who is not Plaintiff (i.e.. the Defendant) can start 3P proceeding IF the party alleges he/she is entitled to contribution or indemnity from the 3P OR that he/she is entitled to relief against the 3P relating to or in connection with the original subject matter of the action OR a question or issue relating to or connected with any relief claimed in the action or with the original subject matter of the action is substantially the same question or issue as b/w the party and the 3P and should properly be determined in the action BY: 1) issuing 3rd party notice in Form 17 2) and serving it together with copy of all pleadings to date (if 3P is not a party of record) on the 3P
-the 3P must then enter an appearance within 7 days of being served, followed by statement of defence (can raise any available defence) within 14 days (default may be taken if doesn’t do)
-3P action is tried in accordance with the directions of the court.   Usually the directions are agreed upon b/w the parties.  Usually the agreement is that the 3P action will be tried at same time or immediately after main action.  Any party affected by the 3P proceedings may apply to Chambers for directions, and counsel will have to do so if they cannot agree on directions.

( Third party proceedings only for limited allegations.  Same appearance and stmt of defence rules apply [P22].

discovery

(Remember discovery normally applies only to actions not petitions)

[§2.01]
General – Discovery is: Process by which each party is able to find out what other side’s case is about ( documents (note have to list all documents in possession or control relating to action but don’t have to “produce” those documents listed but covered by solicitor-client privilege), written interrogatories, oral examination under oath, medical examination where physical/mental condition in issue; issues b/t parties will define scope of discovery process 
29
[§2.02]
DISCOVERY OF DOCUMENTS: at any time after an action has been commenced (after a Writ of Summons has been issued, a party may demand a Disc. Of Documents of another party to the action/ doesn’t apply to proceeding commenced by Petition (R. 26)); “Document” defined in R. 1(8) as: photos, film, sound recordings, records, info stored on computer etc.
29


( Party may demand in Form 92 Discovery of Documents from opposing party; 

·  Once served, opposing party has 21 days to deliver a list in Form 93 of the documents that are or have been in their possession or control relation to every matter in question in the action (R.26(1) 

·  Failure to provide a list of documents within 21 days allows opposing counsel to bring application to dismiss other side’s pleading and get judgment BUT more often court just sets time limit for list to be delivered ____________

___________29

( All RELEVANT documents in possession or control of a party must be disclosed: includes documents that may fairly lead to a train of inquiry that either advances the adversary’s case or damage’s one’s own [Peruvian Guano] ___________
______29
( Can deny disclosure of relevant doc on basis of 



    
1) PRIVILEGE (R. 26(2)(in which case must still list document in list of documents AND must state the precise ground upon which privilege is claimed in the list – (ex: solicitor-client privilege for doc’s that pass b/w client and solicitor, litigation privilege to document’s prepared or obtained by lawyer for purpose of obtaining or giving legal advice; or for conduct of litigation some w/o privilege documents (not settlement agreements).  Remember onus on party asserting privilege to establish it.) OR 
     2) that it is appropriate for an ISSUE or QUESTION in dispute to be DETERMINED FIRST. 


-If the other party against whom privilege is claimed you may: apply to court for an ORDER FOR PRODUCTION (R. 26(10) Court can then inspect document (R. 26(12) to decide whether it is privileged. 


29



-lawyer has duty to the integrity of the judicial system: to impress upon client need to disclose ALL relevant documents in list.___________________________
______30
Req’mt to disclose is ONGOING ( must prep supplementary list (R. 26(13)) whenever client comes into possession of new document or if it comes to client’s attention that list is inaccurate or incomplete____________________
______________30
-If the List of Documents is incomplete you can: 
1) get an order that the list of documents be verified by affidavit (R. 26(3)    OR 
 2) if it can be shown that there is a relevant document that has not been listed (you must provide a supporting affidavit with application stating this) you can apply for an affidavit respecting that particular document (R. 26(4); this application must be supported by an affidavit indicating the belief (supported by evidence) of the deponent that the document(s) are or were in the possession of the disclosing party and are relevant (R. 26(5)
· The requirement to list the documents is ongoing. There is a requirement under R. 26(13) to prepare a supplementary list of documents.___________________________________30

( Counsel’s duty to keep documents disclosed pursuant to Demand for Discovery confidential unless get permission to use the documents for purpose other than litigation for which they were obtained 1) from the document’s owner or 2) with leave of the court
___31
-The demand for discovery documents can be disclosed to: 1. potential witnesses (including experts) to prep 2. to client to obtain instructions and 3. to be used on oral discovery or trial if meet test for relevance.___________________31


( If lawyer gets documents mistakenly: Lawyer has ethical duty to return the documents unread and uncopied OR if document was read before lawyer realized the mistake, lawyer must tell other side what contents is aware of and how lawyer intends to use this info  HANDBOOK, Chp. 5, Rules 15(a)&(b)
___31

( To get discovery from a NON-PARTY:  have to 1) apply to Chambers 2) with supporting affidavit and 3) give notice to all other parties under R. 26(11) for an ORDER FOR PRODUCTION and inspection of the document or certified copy
-To get the order for production the applicant must show:  (1) not a fishing expedition; (2) non-party possesses document that may relate to a matter in issue; and (3) there are no compelling reasons why order for production should not be made (i.e. privilege, persons not parties to the action may be embarrassed or adversely affected in which case prejudice to the Non-Party still has to outweigh probative value of document) – court must weigh probative value against adverse effect  (Dufault v. Stevens)____________31


(  can also get discovery of document from NON-PARTY by CONSENT ORDER: if the consent order is endorsed with an acknowledgment by the person in possession/control of document that he/she has no objection to terms of proposed order.___________________________________________________31

 [§2.03]
Discovery of Documents and Duty of Counsel:  (one of the most useful pre-trail procedures)_____
31


(Lawyer has an ongoing legal and ethical duty to ensure disclosure of every doc in the possession of client relating to every matter in question.  Breach of ethical duty to say: “produce a list of relevant documents” -  Duty requires lawyer to investigate, obtain and examine all doc.’s in client’s possession and also to determine all doc.’s that have been, but are no longer, in client’s possession.  Need to produce docs not only that would prove matter in case but also which may directly/indirectly help party requiring the affidavit to advance own case or damage adversary’s.  Lawyer whose client will not give the info he is entitled to require or if lawyer knows list to be imperfect (not all docs that are/have been in client’s possession or power) should withdraw. _______________________________________________________________32
-See HANDBOOK, Chp.8 R.1: lawyer shall not knowingly assist client to do anything/acquiesce client do anything dishonest ____________________________________________________________________32

-and Chp.5. R.13: A lawyer who is required by law or by order of a court to disclose a client’s affairs shall not divulge more info than necessary._______________________________________________33


(When a party neglects to list a document R. 26(14) provides that he or she may be prevented from putting the document: (1) in evidence in the proceeding; or (2) or use it for the purpose of examination or cross-examination without leave of the court.  
· In addition, R. 2(5) provides that in consequences of failure to produce: (3) court may dismiss the proceedings; or (4) where the person is the D, respondent or 3P the court may order proceeding to continue as if no appearance had been entered or no defence filed 
· As a result, successful party may be denied costs in above 4 criteria.__________________________33

[§2.04]
Interrogatories: a party to an action may serve interrogatories or written questions relating to a matter in question in the action on another party (Rule 29)

· are a pre-trial tool designed to: (1) narrow and focus the issues in the lawsuit; (2) reduce length and expense of trial; and (3) eliminate surprise at trial. 

· The party to whom interrogatories are directed has 21 days to deliver an affidavit in answer to the interrogatories. ______________________________________________________________________33

· are not a substitute for oral discovery. Good for things involving research like precise chronologies or exhaustive lists b/c more expansive time frame permitted by interrogatories (than for example: the more controversial time-pressured XFD)______________________________________________________34
· The fundamental rule regarding the scope of interrogatories is that they  MUST relate to a “matter in question”  - anything making fact in issue more/less probable, test of relevance, (so its narrower than Discovery of Documents and XFD)______________________________________________________34
·  Interrogatories may be directed only to facts that are within the deponent’s personal knowledge or that can be ascertained on reasonable inquiry, and may not include questions that require the deponent to obtain an expert’s opinion.
( They may be objectionable under R 29(7) if 1) they are not necessary for disposing of action or 2) cost of answering unreasonable; although court will take into account any offer by the D to: (1) make admissions; (2) produce documents; or (3) give oral discovery._________________________________34
·  Interrogatories may not be used to obtain the names of W’s; however, Court of Appeal has clarified that the language of R. 29 does not give rise to such a restricted construction. The name of a potential W can form a proper interrogatory if the W's identity is relevant to a fact in issue. _______________________34
(R 29(10) imposes a continuing obligation on parties who have answered interrogatories to provide accurate and complete answers__________________________________________________________35
[§2.05]
Examination for Discovery: (most important proceeding in the action besides the trial)__________35
( Under R. 27, a party is permitted to cross-examine another party to the action, under oath, on the issues between them. 

· XFD: opportunity to: (1) find out the case that has to be met; (2) get admissions of facts and docs; and (3) gain admissions that will destroy the opponent’s case. After XFD parties sometimes more willing to negotiate. 
1. WHO May be Examined

35
· R. 27(3): A party to an action may XFD any PARTY ADVERSE IN INTEREST
· determine by looking at whether pleadings raise issue b/w them or for 3P issue can be raised outside of pleading; 
· The obligation in this Rule is NOT limited to information in party’s possession or control ( so that a party may be req’d to make necessary inquires of a 3P to secure the info requested;
· There are occasions on which a P may want to examine a 3P or vice versa—the   rule remains that an XFD may take place only if there is an issue b/w them. 
· and if 3P can’t meet this obligation properly, examining party can apply to examine another person confined to matters the 1st person examined couldn’t answer.
· Who counsel has a right to examine: (1) Indian Band: in representative actions, (be careful who to chose, usually Chief. (2) Corporation: a past/present director, officer, employee, agent, external auditor;  Under R. 27(6): Corporation must disclose name of person to be examined who is knowledgeable concerning matters in question, but can always pick someone else; But then corporation can apply for order requiring counsel to examine s/o else other than one chosen – prevents abuse, harassment. (3) Partnership: under R. 27(7) one or more partners (4) Infants: under R. 27(10) an infant, guardian, & guardian ad litem 



2.
WHERE Examination takes Place
36



( Unless court orders otherwise or the parties consent (usually lawyer’s office), XFD should take place at the registry nearest to place where the person to be examined resides (R. 27(14). Court determines where is just and convenient for person residing outside B.C.(R. 27(26)

3.
ARRANGING the Examination
36



by taking out of an appointment in Form 20, serving it w/ conduct money on party to be examined or his/her counsel (R. 27(16) and giving notice to all other parties (R. 27(17). Arrange date with other counsel and court reporter.


4.
WHO MAY ATTEND:  all PARTIES and their counsel; can apply for exclusion order. Non-parties not entitled._____________________________________________________________________36


5.
SCOPE of Examination:
36



( The person being examined is required to answer questions “relating to any matter in question in the action” (R. 27(22)). The “matters in question” in an action are defined by the pleadings as they stand at the time of the examination. 

· XFD is not fettered by rules of admissibility at trial. The only relevant evidence that can be excluded in XFD is that which is privileged. 
· Thus, a W is required to answer questions that call for a hearsay answer. 

6.
Who is in Charge:  Court reporter can only go off record if BOTH counsel agree
36



7.
Manner of Questioning:  An XFD is in the form of cross-examination and, therefore permits a broad range of questioning ( can ask leading questions and can impeach the person being questioned.  The question can’t contain an assumption not yet been established.  Can’t ask expert opinion of person being X or questions of law unless are asking about value or property or when professional being sued for negligence and is asked for an opinion on Standard of Care ____________________________
37

8.
Exhibits:  Any document used in discovery should be marked as an exhibit for identification; do not need permission from opposing counsel to mark as exhibit; can still mark as X even if party does not recognize the doc 
37

9.
Matters Covered: before each discovery, counsel should make checklist and make sure to get name, address, and fact that he was sworn to tell the truth; if W is appearing in a representative capacity, counsel will need to elicit his or her authority; if there are any oral admissions which have been made before the discovery and which have not been placed in writing, they should be put on the record at the discovery proceeding. 
37

    10.
Objections:  a question is objectionable if it: (1) seeks information that is unrelated to the issues b/w the parties to the XFD; (2) seeks privileged information; or (3) if the question is not in proper form (ex. two questions in one)________________37


11.
Preparing Your Client:  give client idea of questions that will be asked; what can be done w/the XFD; answer yes or no
37

12.
Re-Examination:  Usually never re-examine.  If a correction needs to be made send letter to other side

38

[§2.06]
Medical Examination: Rule 30(1).
38


( if physical or mental condition of a person is in issue, court may order (sometimes parties will agree w/o court order) person submit to examination by medical practitioner/qualified person.  Usually D is required to give entire report to P provided P provides D with all medical reports P has or will acquire.  These reports form expert evidence at trial
[§2.07]
Pre-Trial Examination of Witnesses: Rule 28
38


-can get court order for pre-trial examine of NON-PARTY with material evidence relating to matters in question, but must FIRST ask W questions to elicit what info W (should do by written letter and request written responses) - allows you to demonstrate to court specifically which questions you wish to ask and gives you notes of what evidence will be in trial.  

( To get R. 28 pre-trial Exam Order, must give all parties 7 days notice, then provide affidavit evidence to court setting out what relevant evidence you think witness has, and that the witness has refused to provide you with the information, and attach the written request for answers you gave the W.


( Have to give 7 days notice of appointment to all interested parties but they have no standing on an application b/c NO PROPERTY IN A WITNESS
- you may subpoena the W requiring the W to bring any relevant docs or physical objects in possession
-person also required to inform him or herself, and make necessary 3P inquiries


( Examination takes place before court reporter.  After the witness is cross-examined, any other party may cross-examine; can make regular objections. 

[§2.08]
Admissions (notice to admit) R.31(1) 
39


allows for admission of truth of facts, authenticity of docs- reduces length, $$
( Deliver a notice to admit in Form 23 requesting ANY PARTY of record to admit to a truth of a fact or the authenticity of a document sent out in the notice
- On receipt of Notice to Admit, adverse party required to reply within 14 days in which should specifically deny truth of fact or authenticity of document, or give detailed reason why can’t admit like privilege, irrelevance, question improper.  If fails to reply then “DEEMED ADMISSION”(R. 31(2)
( If a party unreasonably denies admitting a fact, the court may order that party to pay the costs of proving that fact (R. 31(4).
( Admission can only be withdrawn by consent or with leave of the court – (R. 31(5)
Test where there is an application to withdraw an admission by leave of the court: (1) is whether there is a triable issue, which, in the interests of justice, should be determined on the merits and not disposed of by an admission of fact; (2) in applying the test, all circumstances should be taken into account including that: (a) the admission was made inadvertently, hastily, or without knowledge of the facts;(b) the fact was admitted was not within the knowledge of the party making the admission; (c) the fact admitted was not true; (d) the fact admitted is one of mixed fact and law; (e) the withdrawal of the admission would not prejudice the party; (f) there has been no delay in applying to withdraw the admission; it should be noted, however, admissions of fact are not lightly set aside.________________39

[§2.09] 
Expedited Litigation Rule 68 applies to an action commenced after Sept 1, 2005
40


( A claim made under Rule 69 must be for $100,000 or less, exclusive of interest and costs. The scope of Rule 68 is confined to actions claiming for money, real property or personal property (R. 68(2); no family law proceeding or a class action (R. 68(3)

· The number of interlocutory processes that may take place during the conduct of the action are reduced. This restrictive measure aims to ensure that the value of a claim is not eclipsed by the time spent and costs incurred in bringing the action. In accordance with this objective, the scope of the discovery process is narrower for actions brought under R. 68;

· Normally, a party to an action under R. 68 may not deliver a Notice of Motion of an interlocutory application until a Case Management Conference or Trial Management Conference has been conducted (R. 68 (10) but there are exceptions. A conference need not be held before an application (R. 68(11): (see 6 points on p. 40)_______________40
· The court has the discretion to allow an interlocutory application under subsection (12) if it is impracticable or unfair to hold a conference.______________________________40

· The requirements for discovery of documents in R. 26 expressly do not apply to an action governed by R.68 (R. 68(15)); instead within 15 days of the close of pleadings, or within 15 days after the action becomes an expedited action, each party is required by R. 68(16) to prepare and deliver to every other party a list of documents.___________________40
· If the list is incomplete the other party may demand the list to be produced; if the other party does not comply go under R. 68(21) requiring the doc’s be listed or produced. __40
· Unlike under R. 27, a party’s right to conduct an XFD does not automatically arise upon the filings of pleadings under R. 68. XFD only found under 2 circumstances: (1) if the parties consent; (2) if the court makes an order under R. 68(27). (see 6 points on p. 41 for allowing XFD or not)__________________________________________________________________41
· When XFD takes place, must not exceed 2 hours, may apply for a court order extending the XFD by an additional 2 hours under R. 68(29))

· Pre-trial examination of a W pursuant to R. 28 does not apply to an expedited action; must prepare in Form 141, a list of W’s that intend to call at trial; must be delivered 60 days after the close of pleadings (R. 68(31); the list of W should be accompanied by an overview of the evidence that the party believes each W will give; W list is vital because can’t include any more W during trial. 

· Each party only calls one expert; (can call another expert if does not have requisite expertise)

· Note: this is only a 2 year PILOT PROJECT beginning Sept. 1, 2005.___________41
chambers practice

[§3.01]
Introduction
42


1.
Matters Heard in Chambers: Rule 52.  Interlocutory applications (Rule 44) (unless made in the course of a trial an app to determine some intervening matter pertaining to the cause of action- not final), Originating applications (petition; praecipe), Applications for summary trial (R. 52)

Evidence in Chambers = Affidavits – Rule 51(2).  Rule 51(10) – hearsay ok but you have to identify the source of the information.  


2.
Jurisdiction — Judge (My Lord) or Master (Your Honour)



( Masters will hear:  
(i) all interlocutory applications authorized by SC rules
(ii) applications that will result in final orders where no determination of fact or law is required

(iii) uncontested foreclosure proceedings 

See P. 75 for July 1, 2001 Practice Direction re jurisdiction of Masters.



( Masters cannot hear: final orders under Rule 18A, orders granting injunctive relief, orders based on inherent jurisdiction of the court.



( All chambers docs must have a notation as to w/t the application is w/in the jurisdiction of the master and if not, the reason why


(Appeals: from judge’s order lies to CA as of right if the order is final but w/ leave if interlocutory; from master’s order lies to judge in SC chambers (R. 53(6))as of right; and to CA with leave. For purely interlocutory matter, an appeal will not succeed unless the master’s order was clearly wrong.


3. When to Apply: 

· normally made after proceeding has been commenced; however, there are rare occasions—(ex. pre-judgment garnishing orders) when applications can be made in an “intended action,” before action is even commenced. 

· An application will not be returnable until after the time for filing of an Appearance has passed; however, in urgent cases, a party may be able to obtain leave to bring an application before that time has elapsed. 

· Under R. 68(10): prohibits the making of most interlocutory applications until after a case management conference has been held. R.68(11) lists the exceptions to R. 68(10).
[§3.02]
Procedures on Applications in Chambers
43


1.
APPLICATIONS FOR AN ORDER WITHOUT AN ORAL HEARING: .ex. if all parties consent, then can get 
CONSENT ORDER under R. 41(16)& (16.2) from the registrar or if no notice is req’d (R. 41(16.3)& (16.4)) 
under an originating application get a DESK ORDER under R. 10(2))by filing a praecipe, a draft order and supporting material or evidence of consent to the application.  No restriction on the TYPE of order that may be made by desk order so long as the judge/master is satisfied it is an appropriate order.  Even if you could get a desk order you may want to use Chambers instead if application is urgent (desk orders take longer) or where need to explain the order.



2.
APPLICATIONS TO BE HEARD IN CHAMBERS: start with Notice of Motion (Form 55) for interlocutory applications OR Petition (Form 3) for matters governed by R. 10; evidence is in affidavits
43
( Notice of Motion must set out statement of relief  sought with: 1. order requested with precision, 2. each part of relief in separate numbered paragraphs, statutory provisions relied on 3. detailed list of affidavits and other docs relied on, 4. time estimate for hearing 
-Applicant must deliver to each party of record and serve on any other person who may be affected by the order (R. 44(5):
1. the notice of motion, 2. all affidavits 3. any notice applicant required to give under Rule 18A(6)


- If the nature of the application is such that there is nobody to whom notice must be given, then the application can be filed with the court at this point.(R. 51A(3)
-Applicant must file with the court registry: 1. the original notice of motion 2. 2-copies of the notice of hearing  3. 2-copies of the document showing the relief sought, and 4. the original affidavits and any other documents that will be referred to at the hearing.



Anyone who wishes to respond to the application: Must deliver a Response in Form 124 (R. 44(6) setting out those parts of the relief sought which are and are not opposed, list any affidavits or other docs to be relied on, and give a time estimate for the hearing of the application .
-Party delivering a Response must deliver to the applicant: 1. 2 copies of the response 2. 2 copies of the affidavits or documents respondent intends to rely upon

Time limit for delivering Response etc.: usually on or before 8th day after notice of motion delivered to respondent (R. 44(7), but if application is for final judgment under Rule 18A the respondent has until the 11th day after the delivery of the notice of motion, or if the deadline for entry of an appearance has not passed, the deadline is the 8th day after the last date fixed for entry of an appearance



-Once time passed for Responses, applicant may deliver reply affidavits: Only if need to respond to matters in respondent’s affidavits.  Must be delivered no later than date notice of hearing delivered (R. 44(8)___________________________________________________________________________44



HERE THE PROCEDURE DIFFERS DEPENDING ON TIME ESTIMATES FOR HEARING:



 (a)  Where the application is not more than 30 minutes
44



( Chambers Record isn’t req’d for application under 30 minutes but if you file one you will be given PRIORITY
-applicant must deliver notice of hearing to each respondent at least 2 clear days prior to hearing date (R. 51A(8)
-affidavits in reply (i.e.. by applicant) must be delivered no later than date notice of hearing delivered (R. 44(8)
-Under R. 51A(4): applicant files with court by noon day before hearing date: 1. original notice of motion 2. any affidavits and other docs to be referred to at hearing 3. copy of every response and affidavit delivered by respondent(R.51A(10) 4. 2 extra copes of notice of hearing and of either the notice of motion or requisition setting out the relief to be spoken to at the hearing (R. 51A (3)
-Under R. 51A(11): respondent opposing application must file with court registry original of any affidavit delivered by respondent before the hearing commences




(b)  Where the application is more than 30 minutes but not more than 2 hours
44
( MUST prepare an OUTLINE (Form 125) and have to file a CHAMBERS RECORD




-R. 51A(12(a): applicant must deliver to each respondent at least 7 days before hearing date: 1. any reply affidavits 2. an outline 3. a notice of hearing
-respondents must deliver to applicant their outlines in response at least 2 days before date set for hearing
-R. 51A(12)(c): applicant must prepare chambers record containing 1. title page with style of proceeding and name of counsel 2. index 3. copy of each of applicant’s and respondents’ outlines 4. copy of petition or notice of motion 5. copy of each Form 124 response 6. copy of every affidavit and other document to be referred to at hearing by any party (must not contain affidavits of service, copes of authorities, documents parties do not consent to)
-R. 51A(12)(g): applicant must deliver to each respondent by noon the day before the date set for hearing: 1. copy of Index to chambers record
-applicant must file with court registry (Vancouver, Victoria, Nanaimo, & New Westminster) b/w 9:00 a.m. on second court day before hearing and noon on day before hearing: 1. chambers record 2. original of every affidavit and every other document referred to not already filed 3. 2 copes of each notice of hearing and notice of motion (or praecipe)______________________________________________45


(c)  Where the application is over 2 hours OR where judge/master is seized of a matter
45



-same as for 30 minute to 2 hour applications BUT ALSO written arguments and list of authorities must be included in chambers record (although not always done): this is a CHAMBER’S BREIF
-not heard in regular chambers – have to reserve time with trial coordinator at court registry (usually have to wait 2 months)


3.
Calculation of Time for ALL Applications in Chambers R. 3(1) governs
45


-If a period of less than 7 days -  don’t count holidays; holidays include Sunday.  DO COUNT HOLIDAYS IF TIME PERIOD 7 DAYS OR MORE.  Some time limits are CLEAR DAYS (if says “clear”, “at least” or “not less than”) means first and last day are excluded.  Otherwise, if not clear, then first day is excluded and last day is included.  All documents must be served or delivered before 4:00 p.m. in order to be counted as served or delivered on that day (if not served by 4:00pm, deemed served the next day that is not a holiday) (Interpretation Act s. 3(1)(b).__________________________________________________________46
4. Short Leave Applications and Applications to Extend Time Requirements: Rule 3
46
-CAN get reduction/extension of time requirements under Rules

-FIRST: ask other counsel to consent to time change
-SECOND: bring application to judge/master to extend or reduce time limits by filing a REQUISITION under Rule 3 ( Judge/master will balance: urgency of application; its complexity; the prejudice to applicant if further delay; prejudice to Respondent from any lack of time to respond
 


(a)  Applications for short leave
46



( Party seeking short leave must establish that there is some urgency to the application, advise other parties short leave will be sought, court will usually sign the certificate in the requisition to signify the order has been made and will specify date for hearing and deadline for services of applications and for exchanging materials. 
(b)  Applications to extend the time requirements


( Can apply to court by praecipe under R 3(2).  Party seeking to extend time must establish why ordinary time limit is insufficient.  Should bring before ordinary time frame expires but not a bar if it has passed.



5.
Setting Matters Down in Chambers
46


uncontested matters heard first and shortest one heard first.  Motions can be set for hearing at another registry within the same “judicial district” in which proceedings commenced.  For applications over 2 hours: counsel MUST prepare a written argument and a list of authorities – this is the CHAMBER’S BRIEF.  NOTE: this is not a Chambers Record, which is a binder containing outlines, motions, responses and affidavits.



-After hours application may be arranged by calling (604) 833-4642


6.
Fax and Electronic Filing
47


7.
SUMMARY TRIAL—Rule 18A
47



( Provides for court to decide a case or issue based on affidavit, transcripts or other written evidence. Good to use R. 18Awhen no issues of credibility.  Is a trial on the merits  (could result in final disposition) so although follows same procedure as any other chambers application the Rules provide an extended notice period.

8.
ORIGINATING APPLICATIONS—Rule 10 permits certain applications to be made by originating application (ex: an application for judicial review under the Judicial Review Procedure Act)
47



( Except when notice of the application is not necessary (requisition), an originating app is commenced by petition.  Procedure is generally the same as for a notice of motion.  Following are differences. Petition must be filed with court, then served on all respondents.  All supporting affidavits must also be served on respondents.  Respondent has 7 days from being served with petition to enter an appearance.  Unless court orders otherwise, hearing of petition will not take place until time for respondent enter appearance expired.  8 day period for filing a response does not commence until time for filing appearance passed; (otherwise procedure is generally the same for a Notice of Motion.)   

[§3.03]
Affidavit Drafting
48

1. Notice of Motion —Material Read in Support: a motion must generally be supported by affidavit as to all facts application based on______________________________________________________48

affidavits read in support must be listed on the Notice of Motion or Response
( Pleadings are not evidence (although admissions contained in Pleadings may  have evidentiary value). Party may seek to produce new material at   hearing but runs risk of adjournment.

2.
Affidavits—Introduction:  Affidavit is: a written statement of evidence sworn by the person giving the evidence (“deponent”) before a person authorized to take affidavits.  Must tell true and full story.
48


3.
Swearing or Affirming of an affidavit (different words in jurat)
48



The words “make oath and say” in the introductory paragraph of an affidavit mean that the person making the affidavit is swearing an account in the same manner as a W testifying orally in court.



In terms of what constitutes the swearing or affirming of an affidavit, it is enough for deponent to reply to some fundamental inquiry as to the veracity of the content. More than witnessing a signature, but don’t need a bible.  S.67 of Evidence Act (B.C.)and Rule 51(11) allow court to use a defective affidavit.  


4.
WHEN an Affidavit may be Sworn-generally an affidavit is made and filed in a proceeding that is already commenced
49



However, can be before or after proceeding has begun – but if proceeding not started the “intended” nature of proceeding must be clear so as to not mislead court, so head the affidavit : “In the matter of an intended proceeding”.

5. Parts of an Affidavit
49

(a) Style of Proceeding: Headed with style and number of Proceeding, Heading in may be abbreviated under R. 4(4) to name only 1st P, D and other party, followed by words “and others” NO “et al.” anymore; must be endorsed, in top right hand corner of the title page, above the style of proceeding, with the initials and surname of the deponent, the sequential # indicating whether it is their first, second etc. affidavit and the date on which the affidavit was made. (R. 51(2.1)

(b) Introductory Paragraph: an affidavit in the first person and shows the name, address and occupation of the deponent (R. 51(2)(a); if no words “makes oath” or “affirms” then inadmissible.



6.
The Deponent 
49



( (a) Corporate Party:  natural person must make affidavit on behalf of corporate party. Must depose to his/her authority to make the affidavit AND his or her personal knowledge of matters in the affidavit.



( (b) Person with Direct Knowledge: whenever possible, an affidavit. should be made by a person who has direct knowledge of the facts deposed to. Try to avoid hearsay b/c not acceptable in certain applications and not of great weight.  In applications for extraordinary or discretionary relief such as injunctions is sought, a court may decline to accept hearsay evidence UNLESS there is an explanation as to why first-hand evidence unavailable. An affidavit. on info and belief invites the inference that the party with direct knowledge is afraid to face cross examination. 



( (c) Identifying Deponent’s Relationship to Party: When the Deponent is a party, or the lawyer, agent, director, officer or employee of a party, this fact must be stated in the body of the affidavit (R. 51(2)(b))

· (d) Solicitor on Behalf of Client: for their own convenience and that of their clients, lawyers occasionally swear affidavits, deposing the facts told to them by their clients. When this is done:
· 1) the body of the affidavit should include a paragraph stating that the deponent is the client’s lawyer and that the affidavit is made on behalf of the client AND 2) the lawyer must consider the questions of admissibility and credibility involved when an affidavit is made on info and belief AND 3) the lawyer must recognize the lawyer should only speak to his own affidavit if there is no issue over the facts.   
-This is like the situation where the lawyer appears as W at trial. - HANDBOOK, Chp. 8, R. 9: Unless the evidence relates to a purely formal or uncontroverted matter, a lawyer who gives viva voce or affidavit evidence in a proceeding shall not thereafter act as counsel in that proceeding unless it is necessary in the interests of justice. and R. 10: A lawyer who was a W in proceedings shall not appear as advocate in any appeal, when the lawyer’s evidence may reasonably be expected to be an issue on appeal.- (Also see p.50 bottom 3 paragraphs: for other reasons why the lawyer should not act as a Witness).
-there may be some situations where lawyers are obliged to withdraw and then testify instead_________51


7.
Body
51



(a) Format
body of affidavit divided into consecutively numbered paragraphs (R. 51(2)(c). Each para. Should deal with a single matter. R. 51(2)(a): affidavit. must be in first person, don’t use “Your deponent says…”; Form 60 not mandatory, avoid using “and/or”, use “A or B or both”.________________________________________________________51



(b) Use figures to express numbers (spell out numbers ten and under; however, over ten, use numbers instead)



(c) Don’t put in scandalous or unnecessary material

—court can order entire affidavit removed from file and eventually destroyed or that offending passage be struck out under R. 19(24)_________________________51



(d)STATEMENTS ON INFORMATION AND BELIEF  [HEARSAY]
51




(i) Final Orders: generally not allowed for FINAL ORDERS (court has discretion to allow into evidence) prove the truth of the matters deposed to.  However, if they are rendered just to show that the stmts were made, they do not offend the hearsay rule and may be included in final orders. (R. 40(52) & R. 52(8)(e)
(ii) Interlocutory Orders:  hearsay is allowed as of right for INTERLOCUTORY ORDERS under R. 51(10(a), provided that the source of the information is given. In many cases, the result of an interlocutory application is a final order and hearsay are not acceptable in all interlock applications. R. 51(10) is an enabling rule of general application and is not to be interpreted as restricting other rules which require the deponent to depose to a belief.


(iii) Distinguishing b/w Final and Interlocutory Orders: defined as: an order that maintains the status quo until a final determination of a question is made OR an order that gives directions w/r/t the conduct of an action. A final order is an order that determines the rights or status of parties; however, orders that are interlock in form may be final in effect. 



(iv) Source of Information: BUT THE SOURCE OF THE HEARSAY MUST ALWAYS BE GIVEN!!! (R. 51(10) or court may disregard statement/entire affidavit.  (Ex. for corporation must state the specific person who is the source.  If informant wants anonymity must say so in the affidavit and then can not name person.)______________________________________________________53


(v) Public Interest Exception to hearsay: in case filed by a taxpayer involving public interest, court accepted an affidavit including stmts on info and belief on the basis that an action of this type should not be defeated on technical objections________________________________________________53


(vi) Double Hearsay: NOT ADMISSIBLE—even on interlocutory applications, but in practice, violated a lot (ex: I am informed by my secretary that X told her…”


(viii)Opinion Evidence: can be given provided that the EXPERTISE of the deponent and the BASIS for the opinion stated

8.
Exhibits: exhibit is a document or object referred to in an affidavit . Number the pages!!_________53
( Contents of exhibit should not be summarized in body of affidavit.  Matters already before the court shouldn’t be attached. 



( Person before whom affidavit is sworn must identify Exhibit.  Have to be attached to affidavit if not over 5 pages when served or delivered.  Exhibits don’t need to be filed but must be made available for use by court and inspection by other parties. If the deponent of the affidavit wishes to adopt a stmt in the Exhibit as his or her own evidence, that should be reflected in the text of the affidavit itself. 


9.
Jurat and Signature
54


( (a) Form and location of Jurat- jurat is the clause that states where, when and before whom the affidavit was made.  Not saying “sworn before me” may be a fatal defect or just an irregularity to form.


( (b) Capacity of person before whom affidavit is made: should be disclosed, even though not doing so does not make invalid


( (c) Shouldn’t have several deponents swear 1 affidavit: – better to have second deponent file a separate affidavit adopting contents of firs

( (d) Deponent who is blind or illiterate – have to certify in jurat that affidavit was read to them in their presence and that they understood it 


( (e) Deponent who doesn’t understand English  - interpreter must certify by an endorsement in Form 60 on the affidavit that he or she interpreted affidavit to deponent.(R. 51(6)



( Signature- deponent signs (or places his mark) the affidavit and person before whom affidavit is made (commissioner) signs jurat. R. 51(3)

10.
Taking Affidavits
55


( (a) Who may take: (Evidence Act sections 56-64): judges, lawyers in good standing, court registrars, notaries public, persons appointed by AG, etc.



( (b) Counsel or their partners and associates taking Client’s Affidavits OK 



-s. 131 of Criminal Code: a person who makes a false statement under oath or solemn affirmation by affidavit knowing that assertion to be false commits an indictable offence and is liable to imprisonment for 14 years. 



-Correct procedure for taking affidavits: 
1. deponent must be physically present before commissioner; 
2. commissioner must be satisfied deponent understands the contents of the document 
3. deponent must swear the contents are true 
4. lawyer taking affirmation must comply with s. 20 Evidence Act 
5. (a) In case of solemn (statutory) declaration, declarant must make his/her declaration in language of the statute.   
    (b) Handbook, Appendix 1:  A deponent must orally state the deponent makes the solemn declaration conscientiously believing it to be true and knowing that it is of the same legal force and effect as if made under oath.



6. (a) Commissioner ensures deponent is whom deponent says he/she is.  If doesn’t know deponent personally ask for id. and photocopy it OR get an introduction from someone who knows both of you.
    (b) Handbook, Appendix 1: Deponent must acknowledge he/she is the deponent
7. Handbook, Appendix 1: Deponent must sign the document, or where permitted by statute, swear the signature on the document is that of the deponent


( Safeguards to follow and see HANDBOOK, App 1:
56



11.
Alterations, Erasures and Reswearing: person taking affidavit must initial all alterations or get leave of court to use it in a proceeding.(R. 51(9) Good idea to get deponent to initial all changes too. 
56



( Usual method is put checkmarks at both ends of alteration with initials in the middle. Filling in blanks isn’t an alteration. Where paragraphs of a printed form are struck out, initials are req’d.



( If alteration is made after affidavit is sworn, affidavit must be re-sworn.  Second jurat should say “Resworn”

12.
Signing as a Notary (sign and seal) or Commissioner (sign)
56


( A member of the law society can do both but usually done as commissioner.  If signing as notary impress your seal.  Good idea in either case to put a stamp with your name and address.  If swearing documents for use outside B.C. should ask sender whether any special requirements in that jurisdiction.


13. Content and Style

57
Most applications are decided on the facts, not the law. The way in which the facts are presented is therefore all important. Should have an element of advocacy BUT NOT ARGUMENTATIVE- and should be clear, concise, and compelling. (Checklist for prepping affidavit on p. 57)

14.
Cross-Examination on Affidavits



Court has jurisdiction to order cross-examination of a party on an affidavit (R. 52(8)(a). Cross may be ordered where there is conflicting evidence on matters that are material to the application for which the affidavits are tendered.  The examining party is not entitled to pick and choose those questions and answers that are favourable to it; when cross is ordered, it is customary to order that the W’s from both sides are to be examined. Cross on affidavits are rare in B.C.___________________________57


15. 
Common Errors in Affidavits (good summary if asked on EXAM if is a good affidavit)
57
(a)  Errors in Form:  see p.57

(b)  Errors in Procedural Law/Evidence:  making stmts on info/belief in final order or failing to state the source of the hearsay, double hearsay, giving opinion evidence w/o expertise and basis for opinion stated, making arguments rather than stating facts, etc.  See page 58
(c)  Professional Responsibility:  see p.58.  Lawyer swearing own affidavit on matters that could be contentious (if the lawyer intends to speak to the matter.  Swearing own affidavit where you may be exposed to CE, reference by deponent to matters in settlement discussions

(d)  Substantive Deficiencies (in specific legal field):   i.e.: no evidence provided on key elements of proof req’d

 
[§3.04]Drafting and Entering Orders
59


1.
Introduction:  Following an interlocutory application, counsel must DRAW the resulting ORDER in Form 42/43/86 and get it APPROVED BY ALL PARTIES (court may dispense with this requirement if party appeared in person BUT lawyer MUST ASK for this direction in order to dispense w approval).  Counsel should take good notes when oral judgments given. 


2.   Drafting the Order:  Rely on contents of your originating materials (writ, petition, application or notice of motion) filed with court registry + notes / transcript of reasons for judgement to reveal what was granted, if uncertain go to registry and review clerk’s notes / transcript, if still unclear arrange with other counsel to bring matter before court again to have matters clarified.  Successful P usually drafts + files order. 

3.
Forms and Precedents
59-60


4.
Format: 2 basic principles:  1) must accurately reflect court’s decision AND 2) should speak for itself so anyone can understand content




( File Number and Style of Proceeding



( Judge and date: date on which decision pronounced



( The Preamble: intro to the order (specific info)



( Body of Order or Judgment: sets out relief granted by court



( ENDORSEMENTS: signature of counsel / party, endorsements reqd by all parties who attended application UNLESS court waives approval by one or more of the parties, an unreported or non-attending party did not consent to order, or unreported party who attended before judge / master has orally consented to consent order …..(see p.60)



( Points to observe: R41(8) - approval shall be in writing (complete + legible signature; initials NOT acceptable), lawyer can sign on behalf of counsel for the party, approval in the name of firm of solicitors NOT acceptable (OK for pleadings to be signed, filed and issued in name of firm)


5.
Entering the Order: When order approved by all counsel who attended hearing ORDER is SUBMITTED to REGISTRY.  If counsel can’t agree on form or content: appointment to settle R41(19) 
60-61
· serve notice of the appointment on all other parties; order will be settled at hearing before registrar (based on reasons for judgment / clerk’s notes / court file)

· If registrar doesn’t agree with what parties agree form + content of order s/b: go before judge who issued order

· If substantial disagreement regarding order and matter is complex: registrar may refer to issuing judge

· if in hurry to have order entered or matter too complex for registrar to deal w: arrange appointment with issuing judge with registrar and serve requisition
· Most orders in chambers DO NOT have to be initialled by judge / master except where order does NOT correspond w clerk’s notes, desk orders other than consent orders, AND judgments after trial. 

· URGENT CASES: have a draft order available at the hearing and ask judge to sign, be prepared to explain why matter cannot be entered in ordinary course, if want judge / master to sign get registrar to review order before hearing
· Takes 1 -2 weeks to process order BUT can ask registrar to enter order on expedited basis – may be entered in 1 day

6.
Amending an Entered Order: once order entered then Judge is functus and cannot deal with any further problems that should have been dealt w during motion / trial UNLESS order allows for further involvement. R41(24) allows for corrections of clerical errors / relief that should have been adjudicated upon but was not.  Inherent jurisdiction to amend order reflecting error in manifest intention of court.  Amendments to entered orders can’t be made without permission of court: apply to chambers / trial judge to deal w issue.  New order setting out amendment particulars must be prepared. 
61


7.
Alternatives to Formal Orders
61

· R41(10): can endorse notice of motion / petition in place of formal order in very urgent circumstances; Judges don’t like


8.
Identifying the Sender:  attach a backing sheet to ensure a copy of the order is returned to you


9.
Service and Enforcement of Orders and Judgments:  see Creditor’s Remedies (chapter 1) + Family Law (chapter 9) 
61
[§3.06]
Chambers Advocacy:  View from the Bench
64


1.
Introduction: characteristics of good counsel / presentation skills

2.
The Opening: clear + concise introduction of yourself + your application (what case about, who are the parties, what is party seeking), say for whom your appear, if application is unopposed say this at outset

3.
Organization and Preparation: notice of motion should state Rule or statute relied on, counsel should direct judge to nature of order sought, notice of motion should set out remedy claimed and all relief you are seeking should be set out [especially if you want to have order made by endorsement of notice of motion: R41(10)], Also: brief of docs (with affidavits and other docs), written chronology, calculations in written form, chambers briefs and written outlines, briefs of law, tabbed briefs of exhibits
65

4.
Oral Argument, Relevancy, and Brevity: state facts briefly, avoid reading affidavits, have a basis for the order you are seeking / do not take more time than your estimate
66-67

5.
Reasonable Position:  confine yourself to reasonable propositions
67

6.
Counsel Must Always Be Candid With the Court and Act With a High Degree of Professionalism
67-68

· WOUT NOTICE Applications: you must demonstrate utmost good faith and lay before the court all material facts: HANDBOOK, Ch.. 8 R 21

 
· Must bring all circumstances to attention of court, even if adverse to client
· See 3.03 (p.48-58) Affidavit Drafting
 [§3.06 cont’d] "Faults and Fixes"
69

· Present written brief in every contested chambers application: the shorter the better, objectives: condense, reduce, simplify your presentation, see 6 points that brief should contain (p.69)
· Writing Tips: reduce, condense, simplify, write in a way that grade 8 student would understand…
Disposition of the Action Before Trial

[§4.01]
In General (Means by which matters may be disposed of before trial:)
94

· Default judgment

· Non-compliance w SC Rules 

· Summary judgment (R. 18)
· Summary trial (R18A)
· Judgment based on admissions or on proceedings by way of a special case or on a point of law 

· Negotiation of a settlement

· Acceptance of a payment into court or an offer to settle 

[§4.02]
Default Judgment
94

· Failure of D to file appearance / stmt of defence in time may allow P to get default judgment / same applies of no statement of defence filed (Rules 17 and 25)
· 2 kinds of default judgment under SC Rules 

· FINAL Judgment: if claim is for liquidated damages (specific amount) – judgment may be entered for amt claimed + interest + costs (R 17(3) and 25(4))

· INTERLOCUTORY Judgment: if claim is for unliquidated damages (breach of K; depends on circs / assessment of what is reasonable) – court will order interlocutory judgment and damages to be assessed (R 17(5) and 25(6))

· P who obtains interlocutory judgment for damages or value to be assessed may set assessment for trial

· Other party can have default judgment set aside (R17(12) and 25(15)) if: explanation for lack of response, no undue delay in making application, meritorious defence (ALL req’d)

[§4.03]
Non-Compliance w Rules
95

· If P has failed to comply w Rules: proceeding can be dismissed (R2(5))

· If D or 3rd party fails to comply w Rules: court may treat it as if NO appearance entered and NO defence filed SO default judgment can be entered

[§4.04]
Rule 18: Summary Judgment
95

· After an appearance has been entered (even before stmt of D filed): either P or D can apply for summary judgment on affidavit evidence  (R. 18(1) and 18(6)
· In an application by P: affidavit must set out all facts necessary to prove P’s claim AND state that deponent knows of no fact that would constitute a defence to the claim OR part of the claim except as to amount; D defends application by setting out facts which would constitute a triable issue of fact or law

· In an application by the D: D must show no merit to + no facts which would substantiate whole or part of claim

· Because application for summary judgment + FINAL order: affidavits CANNOT be on information and belief (no hearsay: R51(10)); applicant entitled to seek order for cross-exam of deponent (R52(8)) 

· R18 gives many powers to court including grant judgment on whole or part of a claim, give directions for hearing of evidence at trial, dispose of action in a summary way, award costs, or make any other order

· On application for summary judgment, court solely concerned with whether there is a triable issue; if opposing party files affidavit in direct conflict with affidavit in support of application, application will be dismissed and parties will proceed to trial

· Master has jurisdiction to hear summary judgment matters (practice directive, Esteban Management)

[§4.05]
Rule 18A: Summary Trial
96-97
Can apply for judgment on discreet issue OR entire matter, 2 conditions must be satisfied: (1) court must be able to determine the issue in question on material placed before it; and (2) it must be just to enter judgment by summary trial in the circs
IF issue = credibility: matter may still proceed to summary judgment IF conflict can be resolved (look at evidence etc.)                                                                                        Summary trial application MUST be heard at least 45 DAYS BEFORE date set for trial
R18(3) Evidence in Summary Trial: affidavit, interrogatories, exam for discovery, admission (R31), written opinion of expert (R40A(5)) 


( Difference between 18 and 18A: 18A concerned w resolution of issues rather than testing validity of claims and defences


Judges expect: briefs, common book of affidavits and documents, common book of authorities


Counsel at hearing should: inform court at outset if parties agree matter appropriate for disposition under 18A, tell court what issues are (fact + law), explain how court can resolve conflicts in affidavits, relate affidavit material or other evidence to issues identified in pleadings / brief, provide written opinion of expert  


Hearing is generally in accordance with R 51A. 


Applicant has onus of proving each contested issue on balance of probability  


Because 18A = FINAL order: NO affidavit material on information and belief (no hearsay)


Grounds for dismissal of 18A application: issues raised are not suitable for disposition under this section / the application will not assist in the efficient resolution of the proceeding


IF court unable to grant judgment, it may impose terms that have effect of expediting the proceeding

 [§4.06]
Negotiation and Settlement
98
( Almost every action should begin with view that settlement = desirable 


Authority for solicitor to settle for client: see Prof Responsibility 6.03 + 6.04

1.
Why Settle? Litigation is expensive, fair settlement may = cost savings, litigation involves delays (advantage to early payment), uncertain outcome of trial



2.
Preparation for Settle


3.
When to Settle: can settle at any stage; reasons to settle at each stage, be prepared to settle as early as possible



4.
Confirmation and Release Letters



( Lawyer MUST have clear authority from client before case can be settled.  Settlement should be confirmed in writing with other lawyer. D counsel should prepare a Release and Consent Dismissal Order for P counsel to execute.

5.
Supreme Court Mediation Initiative and NOTICE TO MEDIATE
98-99
-Judge or master may order settlement conference under R 35(6)
-to enhance the settlement conference process, the NOTICE TO MEDIATE process was created



( NOTICE TO MEDIATE Regulation allows any party to a SC ACTION (not an originating app) to initiate mediation in that action by delivering a Notice to Mediate in Form 1 no earlier than 60 days after filing of first statement of defence and no later than 120 days before trial (doesn’t apply in some cases) to every other party to the action and the Dispute Resolution Office in the MAG 
-there are then time requirements for participants to jointly appoint a mediator or MAG can appoint one, may include a pre-mediation conference, exchange of info before mediation, etc 



6.
OFFER TO SETTLE UNDER (R. 37(2)) (Affects rights to recover costs and disbursements)
99-100



- A party may deliver to another party an offer to settle any claim made by the party delivering the offer (Form 64)



( Offer by Defendant:  If P doesn’t accept the offer to settle the P’s right to recover may be affected as follows:

· If P recovers judgment for an amount greater than sum offered: no impact on costs

· If P recovers less than or equal to the sum offered: P only receives costs up to date of delivery of offer; D entitled to costs incurred AFTER delivery of offer

· If P’s claim dismissed: D entitled to costs up to date of offer AND to double costs assessed from that date



IF P accepts offer, acceptance MUST be unconditional; D must then pay sum into court or to P’s trustee



( Offer by Plaintiff: If D doesn’t accept offer and P recovers amount equal to or greater than amount in offer, P entitled to costs assessed to date the offer was delivered and double costs for the Appendix B Tariff items occurring AFTER that date
-Offer is accepted by delivering written notice of acceptance in Form 65A 

7. OFFER TO SETTLE UNDER – R. 37A
100


( Whenever Rule 37 doesn’t apply – (CAN use this process where you are seeking INTERLOCUTORY or INTERIM relief) A party may deliver a written settlement offer in any form IF offer includes a statement that the party delivering offer of settlement reserves the right to bring it to attention of court for consideration in relation to costs AFTER court has rendered judgment on all other issues in the proceeding


( IF offer of settlement has been delivered under 37A AND brought to attention of the court, court may: (1) award costs to offering party…, OR (2) deprive the party to whom the offer was made of costs… 
8. SMALL Claims – Mediation

Small Claims Rules provide for mediation of claims up to $10,000 (R7.2) AND between $10,000 - $25,000 for certain claims (R7.3)

· Up to 10,000 (R7.2): mediation can be initiated by judge at settlement conference, w consent of parties OR when a party completes Notice to Mediate (Form 21)

· Between 10,000 – 25,000: mediation can be initiated by a party filing AND delivering to all parties a Notice to Mediate (Form 29); mediation not initiated until Reply filed

If mediation initiated attendance of parties is mandatory

· If Claimant fails to attend, D may apply for dismissal 

· If D fails to attend, Claimant may take default proceedings  

9. OFFERS TO SETTLE: Small Claims Court Rule 10.1
100-101



( Party may offer to settle by completing Form 18 and serving party to whom offer is made with completed offer as if it were a Notice of Claim 



( Offer MUST be served within 30 days AFTER conclusion of Settlement Conference OR mediation session, whichever happens first OR at a later time IF permitted by the judge

· IF a party wants to accept offer: MUST complete acceptance of offer (Form 19) and serve other party win 28 days



( IF Claimant rejects offer AND is awarded an amount equal or less than D’s offer, judge may order Claimant to pay D an additional penalty amount to 20% of the offer

· IF D rejects Claimant’s offer AND Claimant is awarded an amount equal or less than Claimant’s offer: SEE ABOVE


Preparation for Trial

[§5.01]
Introduction
103

[§5.02]
Preparation for Trial
103


1.
The Trial Brief: binder containing various sections for case (each witness, opening statement, argument, pleadings, law etc.). Review file and make list of points you and opposing counsel must prove, checklist for points you have to establish for each witness  



2.
Document Control: keep documents in an organized fashion, keep original separate and don’t write on it, update list of documents, disclose all documents



3.
Preparation of LAY WITNESSES: reduce the witness’s evidence to writing (get witness to sign it) and put a copy in your trial brief, inform witness when they have to attend, explain types of questions W will be asked at trial, review court process / personnel, swearing or affirming 
103-104

· Inform witness of trial date(s): IF ANY DOUBT witness will not show up for trial - serve witness with subpoena AND conduct money (Sched 3 of Appendix B),



4.
Preparation of the EXPERT WITNESSES: set out in writing precisely what is required (+ fees) from expert witness AT OUTSET
104-105

· Expert Report: instruct expert to organize logically (in compliance with Rules of Court) and clearly set out: assumptions of fact, results of investigations, conclusions or opinions reached (ensure report is in area of expertise) 
· SC Rule 40A governs expert evidence: must deliver written statement setting out expert’s opinion to each party at least 60 days before statement / oral opinion based on statement is tendered at trial.  

· Statement must set out: expert’s opinion, qualifications, facts and assumptions on which opinion based, name of person responsible of content of statement.
· Party delivering written statement must (on later of date of delivery of written statement or when trial date obtained): notify expert of trial date AND that attendance may be required at trial for cross-exam; opposing party may demand expert attend at trial for cross-exam IF demand made win reasonable time after delivery of statement (may have to pay costs if cross-exam unhelpful)
· If opposing party intends to object to expert evidence at trial, they MUST notify the party that delivered the written notice a written statement of objection (R40A(12))
· Court can alter time limits (R40A(13-14))
· Be careful to preserve privilege over any documents covered by solicitor-client privilege: by presenting expert witness at trial you waive privilege over content’s of expert’s file (draft reports) AND by serving report you waive privilege over any documents referred to in report
· Ethical Duties when Lawyer Communicates W Opponent’s EXPERT (HANDBOOK Ch. 8, Rules 14-17): (1) lawyer MUST notify opposing lawyer in advance; (2) MUST at outset tell expert who you’re acting for; (3) raise whether lawyer is accepting responsibility for any fee charged by the expert arising out of the lawyer’s contact with the expert AND; (4) lawyer MUST NOT question expert on privileged matters that have not been waived
· Court can appoint an independent expert (Rule 32A)

5.
Preparation of Documents: 
105

· Organize your brief prior to trial: decide what documents you want to put into evidence, get other party’s consent, put them into exhibit binder / brief

· Try to reach agreement with other side regarding admissibility of all documents
· R40(12) Notice to Produce: serve on opponent to produce documents you want disclosed; serve at least 2 days before trial (usually served with demand for discovery of documents) 
[§5.03]
Planning and Presenting a Civil Case
105
Reduce everything to writing because: increased complexity of law, frailty of memory, serves as a checklist, easier to analyze weaknesses / develop strengths, other counsel can take over if necessary, copies can be given to client to demonstrate amt of work done / client will be able to inform if something important missing

 [§5.04]
Preparation for Trial
106-108


1.
Pleadings Brief: book with all pleadings exchanged between parties (includes affidavits, motions, orders); see [5.08] 



2.
Trial Brief:  see [5.09]
(a) Trial plan: should include contact information for all witnesses, list of witnesses, order in which they will be called, estimate of amt of time they will be giving evidence, set out probable length of other side’s case

· Develop a theme for your case and have a theory

(b) Opening comments to court: s/b in writing, must include: cause of action, witnesses, length of trial, facts, remedy sought (see p.107) 
(c) Statement of witnesses: s/b typed and given to witnesses well before trial; see [5.12]
(d) Brief of law on evidentiary problems that are anticipated:  authorities for introduction of evidence that my be challenged AND authorities to challenge introduction of evidence of other party

· IF P does not prove case move for dismissal
(e) Separate divisions for notes of evidence of witnesses: have loose-leaf in each witness to record what they say
(f) List of discovery questions: read in admissions from exam for discovery
(g) Outline of argument


[§5.05]
Trial Before Judge Alone
108-110


1.
Introduction:  see [6.14]: View From the Bench



2.
Dress



3.
Tardiness



4.
Opening Remarks: Spell last name + initials, don’t introduce opposing counsel



5.
Documents/Exhibits: have at least 4 copies of each exhibit (one for official exhibit, yourself, opposing counsel, judge), before trial try to obtain approval of opposing counsel as to admissibility of exhibits (file these exhibits during opening comments), before consenting to introduction of a copy examine original 



6.
Use of Discovery Evidence: P reads in admissions from exam for discovery after all P’s evidence has been given; only read in information that fills gaps in case or that have not been proven already.  IF D is presenting evidence there may be no need to read in; D can be cross-examined on exam for discovery transcript
109



(NOTE: different standard of relevance at trial than at exam for discovery; some material in exam for discovery transcript may not be relevant at trial; cannot introduce evidence at trial that is unrelated to the proceedings

7.
Persuasive Effect of the Evidence: Have strongest witnesses open and close your case



8.
Technical Terminology: List of expert terminology should be filed as an exhibit at start of trial (if other side agrees)

· Medical Expert Report: s/b divided into 6 parts (see p.109)



9.
Evidentiary Issues: try to anticipate objections that may arise w respect to evidence and prepare a brief of the law on the issue; you may ask for adjournment if necessary to prepare
110


10.
Argument



11.
Written Closing Argument: start preparing final submissions when you first receive the file, for suggested length see p.110, refine ideas as case progresses, develop a theme for case, update when all evidence in and give copy to judge 



12.
Case and Text Authority: pick leading case from highest court


Trial

[§6.01]
Introduction
115

[§6.02]
Jury Trial: Selecting the Jury
115
Jury Act: 8 jurors chosen from a panel of 16; Each party has 4 peremptory challenges without cause; get a list the day before and circulate it around your office to check for conflicts 

[§6.03]Opening: After jury selected P opens case 
115
· R40(53: party on whom onus of proof lies is permitted to make opening statement before calling evidence), give judge a copy, 

· Purpose: introduce trier of fact to your case, outline basic framework of case (leave details to be filled in by witnesses)

· D does not make opening until close of P’s case BUT: judge may ask for opening after P’s opening OR D may apply to make opening after P’s opening / before P gives evidence (do this if credibility in issue) 

[§6.04]
Direct Examination:  Cannot ask leading questions (exception: introductory matters), prepare witness thoroughly but never suggest answers 
115

[§6.05]
Cross-Examination: Ask leading questions, observe W / judge’s reaction to W / be ready to change flow of questioning as situation dictates, have points you want to elicit form witness in point form, have a plan regarding how to attack witness, have cross-references to discovery / exhibits / etc. so you can locate quickly if W evidence changes, BE BRIEF
116

[§6.06]
Common Methods of Proof at Trial
116-120
Once you have determine what facts must be proven, you must decide on HOW to prove each fact


1.
Introduction: “proof” = process by which evidence is tendered into court to be used to persuade trier of fact of existence / non-existence of a fact; to use some methods of proof under SC Rules you must take some steps before trial (most of these rules discussed in Ch. 2 Civil Litigation)


2.
Common Methods of Proof
117



(a) Oral testimony in court: most common method of proof

· advantage: gives trier of fact best opportunity to assess credibility of witness, not a good choice if you do NOT have a W who will present evidence well



(b) Real Evidence (photo, plan, object): An object can be marked as an Exhibit at trial to form part of the evidence of the case

· A party may require any other party by notice delivered at least 2 days before trial, to bring any specific object that party contemplates tendering at trial as an exhibit (R40(12))   

· Party can subpoena any person (including non-parties) to bring to trial any specific object the party contemplates tendering as an exhibit (R40(39))  

· A party tendering real evidence MUST give other party opportunity to inspect object at least 7 days before trial (R40(13)) UNLESS the other side consents 



(c) Documentary Evidence: A doc may be introduced as real evidence to prove its existence OR that it was in someone else’s possession OR it may be introduced as testimonial evidence to prove the truth of its contents
· Some documentary evidence that would otherwise constitute hearsay may be admissible IF it is reliable / necessary / relevant   

· Business Records: admissible IF made or kept in the ordinary course of business (not in contemplation of litigation), circumstances surrounding the making of the record affect weight not admissibility, maker or keeper of record called to tender it into evidence

· R40(12) Notice to Produce / R40(13) 7 Days Notice before Trial / R40(39) Subpoena of Documents and Objects ALL apply to documentary evidence (see Real Evidence above)


(d) Examination for Discovery: Rule 40 (27) governs use of discovery evidence at trial 
118
· A party may read into evidence any part of the evidence given in the examination for discovery by a person examined that would be admissible if given by that person at trial; hand up typewritten list of questions and answers to judge (read aloud)

· If opposing counsel thinks question(s) read out of context, he may ask judge to require other portions of transcript bee read into evidence to explain the matters (also can correct context on cross-exam) 

· Just because answers given on discovery does not make them admissible at trial; hearsay OK at discovery but not at trial (unless exception)

· Discovery evidence ONLY admissible against adverse party being examined

· R40(4) does not allow use of discovery transcript for reading in by counsel for a party who has since died; opposing counsel may read in

· IMPEACHMENT: see p.118



(e) Depositions R 38: Full direct and cross-exam can be conducted prior to trial for witness who cannot attend trial (or would have great difficulty doing so) (applies to all witnesses) 
118
· Conducted before court reported and transcript (or video or film) tendered at trial (R(23-26))
· Whole deposition MUST be given in evidence, subject to objections and admissibility



(f) Pre-trial Examination of Witnesses: see [2.07] for procedure 

· R  28: process is similar to exam for discovery (ONLY cross-exam takes place; no exam-in-chief)
· R40(30) governs use of pre-trial examination at trial: if non-party W (ONLY applies to non-party W) has been examined before trial the testimony recorded in the transcript may be used to contradict or impeach the testimony of the W at trial 

· ONLY in extraordinary circumstances (death / inability of W to testify) will court allow evidence of W obtained under this rule to be read in as direct evidence 



(g) Interrogatories: described in [2.04] / R29 governs Interrogatories
119
· R40(33) governs use of interrogatories at trial : a PARTY (only a party) may give an answer to an interrogatory in evidence (court may require other answers connected to the answer to be put into evidence)


(h) Affidavits: 2 methods by which evidence may be given by affidavit at trial:

1. R40(44): part or all evidence at trial may be given by affidavit (UNLESS court orders otherwise deponent of affidavits subject to cross-exam), need leave of court
2. R40(45): may introduce the evidence of ANY witness by affidavit if you deliver a copy of affidavit to opposing parties 30 days before tendering it at trial

· NO court order reqd under the Rule

· ONLY evidence that may be given at trial (personal knowledge ONLY; no hearsay) may be included in affidavit

· ANY opposing party may give 14 days notice to require attendance of deponent for cross-exam at trial (costs if cross-exam does not assist opposing party)



(i) Transcript of Previous Proceeding: 

· R40(4): transcript of sworn evidence from previous proceeding can be put into evidence (w permission of court) where witness is unable to attend OR cannot be compelled to attend by subpoena 

· Reasonable notice must be given

· Previous proceeding need NOT have involved the same parties.



(j) Admissions in Pleadings:

· Once a fact is admitted in pleadings it is no longer in issue; party relying on the fact no longer has to prove it

· An allegation in a pleading is deemed to be admitted IF not EXPRESSLY denied OR stated to be not admitted in the pleading of the opposite party (R19(19))  

· Once an admission has been made in a pleading it can only be withdrawn by consent  or court order (R31(5)(c))



(k) Notice to Admit: important process for settling non-contentious facts / issues BEFORE trial (R31)



(1) Discretion of Court to Allow Proof of Facts: 

· Rule 40(52): court may order that evidence of a fact or document may be presented at trial “in any manner” (including hearsay…)

· Court will read Rule subject to laws of evidence 

· Useful if counsel want to use copies of documents 



(m) Expert Reports:  see section 5.02(4) 
120



(n) Video Conferencing R59(4): party may apply OR court may direct that an application be heard by way of videoconference



(p) Electronic Evidence


3.
Summary
120

[§6.07]
Objections: Make an objection if you object to the form of question asked OR to the evidence given 
120

[§6.08]
Exhibits: when you have laid proper evidentiary foundation, shown exhibit to opponent, can have object marked as exhibit
120
( If foundation can’t be laid through the witness, mark it ‘for identification’ and than lay foundation later with another witness
[§6.09]
Order of Witnesses:  try to call them in a way that leads logically to an explanation of your case, there is a great degree of flexibility in the order of witnesses
121

[§6.10]
Re-Examination:  can only re-X on matters that arise out of cross-X but were not canvassed on direct OR with leave, can ask to bring out evidence you overlooked on direct still no leading (in which case other side can re-CE).  Still no leading.
121

[§6.11]
Rebuttal
121
( At end of D’s case, P can rebut but only on something new and arising out of the D’s case.  If it is E you should have anticipated you will not be allowed to “split” your case.
[§6.12]
Judgments and Orders  judgements and orders treated identically in Rules  
121

[§6.13]
Professionalism for Litigators
121


1.
Attitude:  if you are constantly seeking adjournments you will become recognized as not being well-organized 



2.
Competence:  you must know what you are doing and CANONS warn lawyers not to give bold and confident assurances.  Don’t mislead clients on their chances of success by not checking authorities before advise. 


3.
Relations with Clients
123



( See CANONS 3(5): A lawyer should endeavour by all fair and honourable means to obtain for every client the benefit of any and every remedy and defence which is authorized by law.  The lawyer must, however, steadfastly bear in mind that this great trust is to be performed within and not without the bounds of the law.  The office of the lawyer does not permit, much less demand, for any client, violation of law or any manner of fraud or chicanery.  No client has a right to demand that the lawyer shall be illiberal or do anything repugnant to the lawyer’s own sense of honour and propriety.   and 4(1): A lawyer’s conduct toward other lawyers should be characterized by courtesy and good faith.  Any ill feeling that may exist b/w clients or lawyers, particularly during litigation, should never be allowed to influence lawyers in their conduct and demeanour toward each other or the parties.  Personal remarks or references b/w lawyers should be scrupulously avoided, as should quarrels b/w lawyers which cause delay and promote unseemly wrangling.   Client shouldn’t sit at table; lawyers shouldn’t tell judges that their instructions do not permit them to agree to some reasonable arrangement- the lawyer is in charge – it is only in connection with the most important matters that instructions are required.


4.
Health and Welfare
124


8.
Miscellaneous Communications with Judges, etc.:  in court, out of court, counsel (all stmts in court should be made to the court), witnesses, correspondence w/judges, discussions with judges in chambers during a trial
124


9.
Arrangements for Witnesses:  advise them of trial date and remind them- they may need to be subpoenaed 
126


11.
Promptness
126


12.
Management of Trial:  always have enough evidence prepared for the day
126

13.
Examination-in-Chief:  can lead on non-contentious matters
127


14.
Discussions with Witnesses During their Examination:  CAN’T during cross-X- but can ask to before re-examination.  After witness gives evidence they should remain in courtroom.  Lawyer must advise their witnesses under cross-X not to discuss evidence w/other witnesses



15.
Cross-Examination:  short, sharp questions; no question is better than a bad one; end on a high note
128


16.
Re-Examination:  if you don’t propose to re-examine say “I have no questions in re-examination”
128


17.
Re-Cross-Examination:  no right to do this- have to ask for leave



18.
Objections  (see p.116)



19.
Jury Trials:  counsel shouldn’t be interrupted when speaking to jury.  Can’t discuss case with juror after the trial.



20.
Court Staff:  treat them with courtesy and respect



21.
Interview with the Media:  before making a public stmt consider best interests of client and HANDBOOK, Chp. 14 R. 6: A lawyer must not comment publicly on the validity, worth or probably outcome of a legal proceeding in respect of which the lawyer acts, and before making a public statement concerning a client’s affairs, the lawyer must be satisfied that any communication is in the best interests of the client and made with the client’s consent.



22.
Don't Fight with the Judge (Unless it is Absolutely Necessary)
130



( But if you are being treated unfairly you should stand up for yourself and if the judge is making it impossible for you to properly represent you client you may be permitted to walk out. 
[§6.14]
A View from the Bench
131

Costs (R. 57)

[§8.01]
Entitlement to Costs
140


1.
General Principles




( Costs are awarded as indemnity for expenses incurred but also to encourage settlement and to promote sensible conduct. 



( Decision to award costs and to fix level is in the COMPLETE DISCRETION of the court unless a statute directs the judge, such as the Negligence Act 



( Another general rule is that COSTS FOLLOW THE EVENT- they include both a fees and disbursements component.
-a P who recovers an amount within the jurisdiction of the Small Claims Court is not entitled to costs unless the court finds there was sufficient reason for bringing the proceeding in Supreme Court and so orders
-Rule 66 Fast Track Litigation: total costs capped at $3,600 for one day trial and $4,800 for 2 day trial



( If lawyer caused costs to be incurred without reasonable cause court can disallow fees and disbursements b/w solicitor and client, order solicitor to indemnify client for costs client has to pay other party, order solicitor personally liable for all or part of costs his client had to pay other party, make any other appropriate order. (R. 57(37))


( Typical Orders:   
1. Judgment with costs: party in whose favour judgment given will have the assessed costs of the proceeding.  
2. No order as to costs: each party bears own costs 
3. costs thrown away 
4. Costs in the cause 
5. P’s/D’s cost in the cause 
6. Costs in any event/Costs in any event of the cause 
7. costs payable forthwith
-costs awarded as ordinary costs unless court orders otherwise – which are assessed in accordance with Appendix B of the Rules


-MUST refer to costs in final order or else proceeding will be treated as if court made no order to costs (each party bears own) 



-if court makes order for costs but doesn’t fix scale, use scale 3



-party can apply to court for order for costs any time before formal order entered, but after formal order entered can only apply on basis costs should have been but were not adjudicated on

[§8.02]
Ordinary Costs: TWO STEPS 
142


1.
Step One: Court Fixing Scale to Be Applied: scale of costs goes from 1-5 [1 for simple matters and 5 for matters of unusual difficulty].  If this isn’t fixed by court, scale 3 applies.



2.
Assessment by the Registrar: bill of costs then assessed by registrar.  See what the bill needs to include.  Parties can settle a bill of costs – send draft bill to lawyer for party against whom costs to be assessed with a request for consent, if accepted deliver the bill to the registry with copy or order authorizing assessment of costs and requisition requesting registrar’s certificate to be issued w/o formal assessment.  Then can get assessment.  
-if not accepted: obtain appointment from registrar, serve a copy of the appointment and bill of costs and any affidavit in support to party against whom costs assessed, giving 5 days notice, registrar may order notice of hearing to be given to other interested parties.  
-Party assessing costs under obligation to file certificate after conclusion of assessment
-Different rules apply for default judgement- costs may be fixed w/o an appointment.  No max on costs recoverable


( Onus on party presenting the bill to prove entitlement to all items and disbursements.  In the absence of evidence, the registrar disallows the costs claimed. Registrar may allow units for prep for an activity that did not take place or was adjourned.  Items will be increased or reduced depending on the time spent on them by the lawyer. 


( After assessment, the party may appeal it to court w/I 14 days or must file a Certificate of Costs.


[§8.03]
Increased Costs: can no longer be ordered
144

[§8.04]
Special Costs:  these are solicitor-client costs
144

[§8.05]
Sample Bill of Costs
144

[§8.06]
Interest on Costs: 
145


( Unless ordered otherwise post-judgment interest is payable on costs from date of the judgment in which the costs were awarded (not on the date of the assessment of the Registrar’s certificate)

Interest

[§9.01]
Court Order Interest
151


1.
Introduction: interest on damages is to be awarded to successful litigant as compensation for loss of the use of the money; (COIA)
2.
Pre-judgment Interest: to be added to the judgement from date on which cause of action arose to date of the order –usually at Registrar’s rates as varied from time to time.  Interest on special costs (out-of-pocket expenses, loss of income, medical expenses) is calculated at the conclusion of each 6 month interval in which the loss was incurred.  General damages ( pain and suffering)attract interest from date the cause of action arose.  No interest is payable on future losses. 



( Court CANNOT order interest if the parties have already agreed on interest or the creditor has waived the right to interest.  D may make interim payments. 



3.
Post-judgment Interest: interest at prime lending rate of the banker to the Government of Canada. Court has power to vary rate of interest or fix a different date from which interest is to be calculated.



4.
Default Judgments: can get pre-judgment interest from registrar.  Make sure to include date the cause of action arose in the stmt of claim or else registrar will only award interest from the date the writ was filed.
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