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Collections

[§1.01]
Introduction
1


1.
Scope of Materials: emphasis on remedies of unsecured creditor after judgment

2.
Overview of the Law: patchwork of fed, prov, CL & equity
[§1.02]
Source Material
1-2
1. References

2. Statutes

· Court Order Enforcement Act-garnishment, foreign j-ment registrn, post j-ment execution against RP and PP
· Court Order Interest Act- pre & post judgment interest to be added to most Creditor claims
· Creditor Assistance Act-provides equal sharing of execution proceeds among some j-ment creditors
· Biz Practices & Consumer Protection Act- licensing of collection agents & bailiffs; limitations on debt collection tactics 
· Enforcement of Canadian Judgments and Decrees Act-simplified registration of most j-ments made in other provs
· Foreign Money Claims Act​-conversion dates of claims in foreign $ amounts
· Fraudulent Conveyance Act-remedy for C’s of a debtor that have disposed pty to frustrate j-ment execution
· Fraudulent Preference Act- remedy to creditors of insolvent debtor who has preferred 1 creditor by transfer of ppty
· Indian Act- restrictions on collections re real or personal pty of status Indians/bands
· Law & Equity Act-equity rules prevail over CL; relief fr forfeiture, acceleration; condtns where writ of execution does not attach to pty; assignment of debts; authty for apptmnt of receivers; issuing interlocutory injunctions; proceedings against jointly & severally liable parties; recovery of pty other than land; K’s that must be in writing 
[§1.03]
Opening a New File
2

1. File Management
2
· At the start, clarify w/collections client: client objectives, fees, conflicts and retainer conditions; ID and act on limitations dates; confirm instructions in writing; organize file and bring forward and client reporting system. 

· Limitations on legal assistants’ roles in litigation files

· Three basic goals of creditors: to collect (1) as much as they are entitled to, (2) w/ least cost, and (3) ASAP

· May be hard for creditor to realize goals b/c D may be evasive, judgment proof, or unrsnbly litigious; or may have competing creditors

· If acting for D: obtain retainer and communicate re merits of defence or lack thereof ASAP

2.
Information Required
2-3
· Complete info of: creditor-client, other side, and cause of action; obtain copies of all relevant documents (credit apps, debt instruments, corresp); ensure credit agreement documentation is consistent w/ account records; 

· Searches: Registrar of Companies (to confirm corp status and standing of D); PPR (to confirm asset ownership and encumbrances); LTO; and perhaps MVR and credit bureau

· Skip tracers: if don’t know where defendant is


3.
Assessment of the Action: review all info +applic law
3
· Gen. consids include: applicability of seize or sue laws; joint and several liability of defendants and merger; indemnifiers or insurers; guarantors; CL and equitable defences; statutory or CL counterclaims; Infants’ Act; Indian Act

4.
Demanding Payment
3

· Standard practice for lawyer acting for creditor to issue demand letter before commencing legal action ( setting out essence of claim, terms for resol’n, directions for reply, and deadline for reply

· Functions of demand letter: courtesy, may produce positive result, and may be legal precondition for cause of action (i.e. against some Gs or in some actions on Ks)

· Avoid demand where are attempting pre-judgment execution or if D is going to leave jurisdic or where client has sent adequate demand already
· Limits on Collector demanding payment: no nervous shock (tort); no harassment or unreasonabl collections methods; no threats…
· Communication: only talk w/D’s lawyer if he has one
· Professional Responsibility: 

· Several tortuous and statutory limits on demanding payment  

· Handbook CH 8 Rule 12.1 - lawyers can’t communicate directly w/ represented parties or W’s
· Handbook CH 4, Rule 2, and Chapter 13 Rule 4 – lawyers can’t demand payment while threatening either prosecution or complaint to regulatory auth 

[1.03.1]
Contingency Fees for Collections: CF-Ag w/lawyers=no fee if no recovery; creditor client that may have already tried to collect unsuccessfully may want avoid legal fees
4
· Before lwyr enters CFA w/collections client, consider: tenure & quality of relnshp w/client; w/t have collected for client before; client’s credit-worthiness; debtor’s exigible assets; competing creditor claims/priorities; w/t debtor may go BK; time recovery may take; risk of non-recovery
[§1.04]
Initiating Proceedings
4

1.
Limitations: Lmtn Act extinguishes creditor claims for recovery if limtn period expires;  need to know L-Act s. + date cause of action arose; Note: confirmation of cause of action changes Ltmtn period
4

a.
Specific Limitations
4-5
· Most creditor claims have 6 yr limitation on brining actions, calculated from date right to bring action arose (Limitation Act s. 3(5))

· 10 yr limitation in bringing actions on judgment for payment of money or return of personal property, calculated from date right to bring action arose (s. 3(3)(f)) ( creditors can bring further action on existing judgment (ie sue for unpaid judgment) to extend life of judgment for another 10 yrs

· some judgments commenced before 10 yrs can continue after (s. 11(1))


b.
Commencement Dates (date on which cause of action arose)
5
· demand promissory notes: period runs from date of making the note

· loans (contingent on future event): at time specified or upon happening of future event (contingency occurs), or reas time after D has already defaulted
· creditor acting against a guarantor - guarantee where demand required: date of demand

· credit Ks or promissory notes calling for periodic payment: probbly from earliest time legal action could be brought (maybe date last payment was made OR date of last payment under K)

c.
Confirmation of Cause of Action
5
· running period for cause of action will start again once cause of action is confirmed (s. 5(1))

· “confirmed” by= (1) making payment (incl partial pymnt or pymnt made by authzd person) or (2) from written, signed acknowledgment from the party against whom there is a cause of action; 
* there is a 30 yr ultimate limitation: can’t start action after 30 yrs from original date upon which right to do so arose


2.
Choice of Registry: Sm. Claims (prov ct) vs. SC
6

a.
Monetary Jurisdiction
6
· SmCl: limited to $25 000 max (not incl interest+costs) Sm Cl. Act s. 3, but creditor can choose to reduce claim and abandon right to collect higher amount: SmCl R. 1(4) (Note: C can’t split claim & sue twice to recoup whole debt)
· SmCl: Notice to Mediate procedure applies to actions btwn $10 000 and $25 000
· SC: no $ limits but if recover less than $25 000 w/o sufficient reason for bringing action in SC, you aren’t entitled to costs, other than disbursements (R. 57(10))
· SmCl appeals to SC: discretion to award costs of appeal: SmCl Act s. 13

b.
Venue
6
· SmCl: must file at registry nearest to where def. lives or carries on business, or where transaction or event that resulted in claim took place (Small Claims Rule 1(2)) (Plaintiff can choose if multiple choices)
· SC: any registry in BC, subject to judge’s discretion to order change of venue (R 39(7)); but interlocutory apps may be heard in diff locations (R. 44) and there are “local venue” rules in foreclosure proceedings (LEA s. 21) and some builder’s lien actions ( check relevant statutes.  If claim for land, venue is where land is located.
· Practically, obtain judgment in defendant’s jurisdic b/c will be quicker to execute against assets

c.
Causes of Action
7
· Gov’ed by crt statutes and other statutes: 
· Sm. Claims Act s. 3(1) sets out non-exhaustive list of actions over which it has jurisdiction: debt or damages, recovery of personal pty, specific performance of agmnt relating to personal pty (but not libel, slander, malicious prosecution or builder’s lien claims s. 3(2)); 
· SC has inherent jurisdiction over everything unless specifically removed

3.
Rule 66 Fast Track
7
· straightforward actions (simple debt collections) can be tried in 2 days or less; u get your trial date w/in 4 mos of application (R. 66(20))

· R. 66 applies if 1 party elects to use it → Apply by filing endorsement in Form 137 to statement of claim or defence

· Procedures diff than reg trial: P must deliver list of docs w/pleads; D has 14 days after SOD deliv to deliv list of docs (R. 66(12)); XFD limit 2 hours unless ct orders longer one (R. 66(13)-(15)); no oblig to answer written interrogs unless ordered (R. 66(18)); no jury (R. 66(19)); trial agenda must be filed; at trial, judge has discretion to adjourn (R. 66(22)-(28); costs are fixed (R. 66(29)); ct may consider settlement offer under R. 37 or 37A (66(29.1)).

4.
Service of Process
7
· Jurisdiction over subject matter arises from initiation of action and jurisdiction over defendant arises from service of process; method for service may be provided in K

· Private process server may be used BUT ONLY sheriff can: serve or execute a judgment, summons, order of committal or writ or warrant of execution (Sheriff Act, s.7)
· Governed: by SmCl Rules 2 & 18; SC Rules 11-13; other statutes like Biz Corporations Act 
· Service procedures sometimes more liberal under Sm Clms Rules (ie can regi-mail copy of notice of claim) R. 2(2)
[§1.05]
Proceeding to Judgment
8

1.
Default Judgment: can be obtained if party properly served fails to file defence or pay; and final judgment can be obtained if claim is for liquidated amount
8

· Sm.Clms: D must file reply w/in 14 days of service w/in province, which can also be used to admit claim and ask judge to set payment schedule or make counterclaim (SC R. 3(2) and (4)).  Final judgment can be entered by P submitting an application for default order (Form 5) and a certificate of service (SC R. 6(3))
· SC: D must file appearance and statement of defence or risk default j-ment (R. 17 & 25); P may submit bill of costs
· Prof Responsibility: Lawyers should not file default j-ment w/o timely warning of intent to do so if other side represented, UNLESS have express instructions to do so from client - Conduct Handbook (Ch. 11(12)). 

2.
Motions for Judgment
8
· Sm Clms: where Form 2 reply filed ( must settlement conference then trial (SmCl R. 7 and 10); BUT where liability admitted D can use Form for reply to ask for payment hearing under SmCl R. 12

· SC: following procedures apply (N.B. notice to mediate applies to debt actions too):


a.
Consent Judgment (R. 41) – parties negotiate (ie installment pymnt) and P takes a consent-type order to hold as security (but does not enter it) – if installment missed, then order entered and judgment taken 

b.
Striking Out Pleadings (R. 19(24)): e.x. pleadings struck if discloses no reasonable claim or defence (ie. esp if non-lawyer drafted)
9

c.
Defendant Non-Compliance (R. 2(5)): repeated breaches of rules ( ct can rule to proceed as if no appearance entered or no defence filed

d.
Withdrawal of Defence (Form 27) – once D files this w/d’l, P may file a j-ment in default of defence (R.36(7))

e.
Summary Judgment (R. 18): granted upon notice of motion (w/ affidavit in support) in chambers, on ground there is no defence, except as to amount.  P must show judgment is clearly+obviously justified.  D can defend by showing triable issue exists. Low threshold for D to oppose. (Master has jurisdic to hear this)

f.
Summary Trial (R. 18A): crt can grant judgment on whole of affidavit evidence presented, or make directions to expedite proceeding (judge-only jurisdic)

3.
Canadian Currency: reference to $ in legal proceedings s/b in Cdn $; if it’s a claim for foreign money, the “conversion date” will be tied to the date the payments on judgment were actually made
9

4.
Judgment Interest
10

a.
Interest Before Judgment

· Fed: parties can set by Agmt (Interest Act s. 2); or if interest payable by Agmt or by law but no rate set, rate will be 5% per annum (s. 3).  Where interest rate stated is for term < 1yr, must include express statement of an equivalent yrly rate or else 5% applies (s. 4)

· Prov: if no Agmt, court can order interest be paid at “a rate the court considers appropriate in the circumstances” (COIA s. 1) ( will usually be rate set for 30 day commercial paper

· Written K’s: must contain %tge in a yearly rate; if not, 5% applies

b.
Interest After Judgment (COIA)

· Pecuniary judgments bear interest rate of prime lending rate of bank to gov set on Jan. 1 and July 1 annually (s. 7), but crt has authority to vary rate or fix a diff date from which interest is to be calculated (s. 8)

· s. 9: judgment interest deemed to be included in judgment and part payment applied to interest first


c.
Criminal Interest Rates: CC s. 347 prohibits effective annual rate >60%; see interest enforceability factors; courts calculate “interest” broadly and may include penalties or late payment charges
· recovery of interest paid under crim rate: see p. 11 →  notional vs. blue pencil severance
[§1.06]
Registration and Actions on Foreign Judgments: any non-BC judgment is ‘foreign’; often enforceable under Enforcement of Can’n J-ments and Decrees Act if from other Canadian jurisdiction; enforced by CL if “real and substantial connection” test met (Morguard, Moses), or under BC COEA thru ‘registration’ if judgment is from a reciprocating jurisdiction; if non-reciprocating jurisdiction, have to commence action 11-13
[§1.07]
Prejudgment Execution
13-18
· 
2 significant exceptions to general rule that creds. can’t get prejudgment execution:

1.
Mareva Injunctions
13
· prohibits disposition of assets before judgment, but does not create a proprietary interest for plaintiff
· granted w/o notice; interlocutory; can only be granted by SC; extraordinary remedy; full/frank disclosure; high std of proof
· high burden of proof requiring applicant to establish:  
· threshold issues:
· (1) whether P has a strong prima facie case
· (2) whether the balance of convenience favours P – whether it is just and equitable to grant, taking into account all the circ’s 
· Other things applicant must establish:

· (1) object is not simply to provide applicant w/ security for amount of its claim 
· (2) there’s a real risk of assets being disposed of or dissipated, and 
· (3) applicant will suffer irreparable harm unless court grants relief
· applicant must undertake to pay damages for any loss suffered by the D as a result of the granting of the injunction if, at trial, it appears that the injunction was wrongly granted (Rule 45(6))


2.
Prejudgment Garnishment
14

a.
The Process: apply by affidavit w/o notice for order that debts due from a 3rd party to D be attached (COEA s. 3).  Available in both Sm. Cl. + SC.  Can obtain order from Registrar at ct. registry.  Usual process: file writ + SOC + obtain garnish order before action is served.   Wages can’t be garnished (s. 3(4)).  Doesn’t give creditor proprietary interest over funds.


b.
Setting Aside Prejudgment Garnishment Orders: D can apply by notice of motion to have order set aside on basis of defence or that requirements of COEA not met
14

(i) Cause of action not succinctly stated (s. 3(2)(d)(iii)):aff in support of pre-garnish order must incl: basis of amt owing; product delivered/work done/amt loaned; basis of pymnt/re-pymnt; demand for pymnt (if req’d); fact of non-pymnt; claim for interest ; method of calc liquidated dmgs; all just discounts; generally, must attach SOC to Affidavit
15
(ii) Cause of action not for liquidated sum: must be able to ascertain amount w/ precision, and only interest included is that provided for by K; ‘liquidated sum” means capable of calculation
16
(iii) All just discounts not made (s. 3(2)(d)(v) COEA): when P applies for pre-garnish order, must affirm that an amount is justly due after making all discounts (ie P must reduce amount claims by the amount of the valid and liquidated claims of the other party)
17
(iv) Failure to follow formalities: Form A aff. before writ (ie before action commenced), Form C after (after action commenced but before judgment); defects in swearing of affidavit etc.
(v) Timing of order: must be “obligations and liabilities owing, payable or accruing” at time order issued and when it is served; s. 15 COEA ( pymt of claim or demand into court at maturity if debt will accrue in the future
18
(vi) COEA Section 5 applications: judge has discretion to set aside where “just in all the circ’s” 18
[§1.08]
Acting for Debtors Before Judgment
19-20
· Consider defences like mistake, failure of consideration and unconscionability (unequal bargaining power), and settlement alternatives like installment payments or guarantor 

· SC can order judgment payable by installments and make orders suspending execution (R. 42(21)); 
· SmCl Judge can order judgments payable by installments too (SC R. 11 and 12)

· Prof Responsibility: no fraudulent conveyances or preferences (Handbook CH4 Rule 6; Code CH III, Commentary 7)
[§1.09]
Post-judgment Execution
20-29

1.
Debtor Examinations: where judgment creditor does not have enough info w/which to attempt execution; 2 procedures under SC Rules to compel Debtors to appear personally and answer questions under oath about their ability to pay: (1) Examination in Aid of Execution, (2) Subpoena to Debtor; using these will provide C oppty to learn info AND may also help parties to agree on re-payment w/o further expense
20

a.
Examination in Aid of Execution (R. 42A): like Exam-4-Disc’y: allows Judgment Creditor to examine debtor in aid of execution – goal is to determine debtor’s assets; process: serve an ‘appointment’ and sufficient conduct money on the debtor; no court order for attendance in needed; court has discretion to compel a 3rd P to be examined who may know about debtor’s circ’s; very broad scope of questions permitted
20-21, 22

b.
Subpoena to Debtor (R. 42(23) to 42(44)): hearing held before examiner (usually registrar or master) who has auth to make order for repymt of j-ment; range of subjects for questions is narrower; cannot be issued while writ of execution outstanding; more advtgeous to D b/c examiner will make rpymt order rsnble +tailored to D’s circ’s 
      21, 22

c.
Committal for Contempt: fine/imprisonment; ex if don’t show up at XFD or subpoena or if fail to make pynts agreed to; see p 22 for more detail 
21-22

d.
Small Claims Court: SmCl R. 12-15 set out examination and payment order process for SmClms judgments.  R. 12 ( payment hearing; R. 13 → default hearing
22

2.
Garnishment (ss. 2-27 COEA)
22-25

a.
The Process (statutory remedy)
22-23
· Apply w/o notice at registry by submitting affidavit in Form B Schedule 1 and a draft garnishing order

· Order will bind obligations due to D from garnishee, from time of service on garnishee (s. 9(1))

· Order does NOT continue to attach to subsequent funds (except wrt maintenance) ( attaches to wages that become owing, payable or due w/in 7 days from date affidavit in support was sworn
· Garnishee must pay into ct. lesser of the amt stated in order or amt of garnishee’s oblig’n to the D (s. 11)

· Resolution of disputes re garnishee liability: s. 11, 16-20

· Service of order on D: at once, or w/in time allowed by J or registrar (s. 9(2)); 
· Payment out ((ss. 12-13)): Can apply to ct. for order for payment out; if have D’s written consent can get pymt by filing requisition w registry; can get $ out by requisition if serve notice of intention to apply for pymt out and D doesn’t dispute w/in10 days.

b.
Funds Subject to Garnishment: key issue in post-judgment garn. - whether funds subject to attachment
23-25
· The “debt, obligations and liabilities” must arise from a trust or contract obligation (unless it is a judgment due the debtor) (s. 3) ( wages and salaries are included (s. 1) ( where obligation to pay is statutory, cannot garnish

· Limit on wages that can be garnished is usually 30% of net (s. 3); also, seven day rule applies
· Funds held by financial institutions usually subject to garnishment
· Other stuff that IS garnishable: rent, s/h loan, demand loan b/w businesses, builders lien trust funds (subject to claims of trust beneficiaries), lawyer’s trust account (but probably not funds held as a true retainer)
· Other stuff that ISN’T garnishable: jointly owned obligations unless all joint parties are Ds, $ paid to court, $ held on statutory trusts (taxes), funds assigned as security 
· See PM for more examples

c.
Release of Garnishment: s. 5, discretionary remedy; installment repayment terms must be set if order is released; Ds may need to seek assistance thru Debtor’s Assistance Act if multiple creditors
25

3.
Execution against Real Property: if creditor has mrtgge registered against real pty owned by D, can foreclose or proceed under COEA ss. 80-113 as follows:
25-26
(1) register judgment against the title interest of the D (s. 83: reg’n expires after 2 yrs)

(2) bring SC action for sale of that interest → commence by petition or notice of motion
(3) three hearings: (a) show cause hearing before court; (b) registrar’s hearing to determine details of title; and (c) confirmation hearing before the court for a sale order.

(4) Have order for sale carried out by court bailiff
· J-ment attaches only to interest in proceeds of sale of land, not land itself; D must be legal AND beneficial owner; judgment holders share equally in pty after claims of pty charge holders are met; court has discretion to dismiss the process at the show cause stage; real pty of status Indians/bands exempt from execution Indian Act s. 89

4.
Execution against Personal Property
26-28

a.
The Process
26-27
· COEA s. 55: all goods, chattels and effects of a judgment debtor are liable to seizure and sale under a writ of execution except as exempted under the Act
· SC: obtain writ of execution upon app to registry (R. 42(14)) and it remains in force 1 yr (42(15)); then place writ with court bailiff for execution
· J-ment debtor liable for taxable costs of creditor (R. 42(16)), but only where assets are realized in execution.
· SmCls: judgment of Sm Cl’s Crt can be enforced by a order for seizure and sale  - per COEA s.47, Writ of execution includes a Sm Cls Crt order of seizure and sale 


b.
Specific Property Interests
27
· tangible pers prop like motor vehicles and household furnishings are clearly exigible under COEA s. 55

· specific property interests have specific rules: RRSPs, shares, equitable interests, pty of status Indians, etc.


c.
Exemptions
27
· COEA s.71 exempts a value for certain goods & chattels: $4K household items, $5K for car, $10K work tools, $12K equity for house (in greater Vancouver); essential clothing and essential medical aids

· D must make exemption election w/in 2 DAYS of seizure (s. 73(2)) or lose exemption right
· Where there is any question about exemption claim for pty, bailiff may leave D temporarily in poss’n of the pty
· Where a D claims exemption right for an asset worth over $5K, asset to be sold, but D receives exemption amt in priority to the j-ment creditor

5.     Equitable Execution
28-30
[§1.10]
Execution Priorities: principles that govern where >1 judgment creditor trying to collect; starting pt is the Creditor Assistance Act; $ collected by bailiff must be distrib rateably among creditors whose certificates under the CAA or writs the bailiff has at time of levy or w/in 1 month from notice (s.3); act has limitations (see PM)
30
[§1.11]
Acting for Debtors After Judgment: consider if is realistic to attack judgment itself vs. direct remedies to enforcement ( is D judgment proof? Are there extenuating circumstances so could get a stay (COEA s. 48)? Can parties negotiate repayment by installments? If not, may be able to get ct. order for installment pymts
30
[§1.12]
Related Collection Remedies
31

1.
Recovery of Goods: if other side wrongly retaining goods and recovery of specific pty preferable to $ judgment (under Law & Equity Act s. 57)

2.
Fraudulent Preferences and Conveyances: provides creditors w/ more remedies for reaching assets that debtors wrongfully transferred to 3rd party; see [1.02]

3.
Repairers' Liens: right to sell chattel for payment and retake possession in certain circumstances 

4.
Indian Act: real and pers pty of Band or Status-Indian situated on reserve not exigible; Indian Act does not preclude other remedies
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