CRIMINAL PROCEDURE – April 2006

CRIMINAL PROCEDURE – April 2007

Introduction

[§1.01]
Introduction
1
Sources of information for the new lawyer
Preliminary Matters

[§2.01]
Taking the Case
4
( Can take the case until completion or for a limited part of the proceedings only.  A general introduction by a lawyer at a court appearance implies that the lawyer is prepared to see the matter through to conclusion of the case.  If lawyer states on the record that s/he is appearing only for limited purposes, then the other participants will have notice.



Refer to R. 10(10) of PCH- if the lawyer is acting in only a limited capacity then the lawyer must make the crt and other interested parties aware of this.  


See also §3.26 – Withdrawal As Counsel

( Decide w/t to represent the client (factors to consider):  see p.4
( Initial contact (Info that must be obtained from client):  need to get legal name of A, name under which charged, date and time of next ct appearance, location of ct, address and telephone # of A, bail information if in custody.  Don’t ask about the offence in the first meeting. Then there is another list of info that needs to be obtained ASAP- see p.5.

· Court registry number

· Copy of the information showing the registry file number, the charges and the date the charge

· Particulars of the Crown’s case against the accused

· Information to obtain search warrants and copies of the search warrant

· Copies of all documents in the possession of the Crown (for some documents to be admissible at trial, the Crown must give the Def notice of its intention to produce the document.) 

( Initial interview: counsel should explain the charge and give the client a brief outline of the possible defences to the charge, together with a request that the client make notes immediately on everything relevant that occurred. 

( Issue of conflict:  do not represent more than one accused as you run the risk of having to withdraw from representing one of them if the respective interests of the co-accused begin to conflict at a later stage

( Written Retainer:  Make sure to get one.  Bonus billing will occur in only the rare criminal cases.  Retain agreement should contain provisions which allow for withdraw from record without further notice to the client if non-payment of fees

If client comes to you with cash -> ask where got it (where do you work, etc.) be/c if proceeds of crime, can’t keep it.

( Consider the custody status of the A:  this is the next step after you got info, prelim instructions and have been retained.
[§2.02]
Compelling Appearance and Judicial Interim Release
7
( Part XVI of CCC deals with bail provisions that are concerned with securing attendance of the accused to answer charge.  

· There are 7 processes by which an Accused may initially be compelled to attend crt: appearance notice, promise to appear to an officer in charge, recognizance to appear to an officer in charge, undertaking before an officer in charge, summons, warrant, arrest without warrant. (p. 7) 
· Generally these docs are prepared by police or crt authorities, so make sure to check them for errors as non-compliance may mean jurisdiction is lost, although jurisdiction can be regained by issuing a new process.
[§2.03]
Release by Police
7
( Release powers of police depend on nature of offence and the nature of the warrant (the warrant must be unendorsed in order for the police to release the accused).  PO can release an A arrested w/ or w/o a warrant on 1) an appearance; 2) a promise to appear; 3) a recognizance entered into before an officer in charge. These release procedures compel accused to appear in court.  They may impose requirement for fingerprints and photographing but can’t impose any other conditions.
( PO can impose limited conditions on an undertaking taken before an officer in charge (see p.7 for the conditions).  An application may be made to modify these conditions without consent of the prosecution.
( when court is not sitting on weekends or evenings, bail is addressed through the Judicial Service Centre by Judicial Justices of the Peace

[§2.04]
Bail Chart
8
[§2.05]
Release by the Court
9-11
1. Objectives:  in some situations, the accused will not be released by the arresting officer or officer in charge and will be brought before a court for a hearing to determine judicial interim release and as referred to as “bail hearing” or “show cause hearing”
9

Bail Hearing is to determine if continued detention of accused is justified (Presumption is against detention)


· Crown must show cause why detention if necessary to ensure accused will attend court, to protect public, or to maintain confidence in administration of justice.  If Crown cannot fulfill onus on one ground, accused is entitled to release and bail hearing is restricted to how the accused is to be released.

2. Procedure at the Bail Hearing 
9-11
( judge who presides at bail hearing is governed by s.515(1) and begins by asking Crown whether Crown wishes to show cause.  If no, accused is released on an undertaking with no conditions.  Undertaking –signed promise by accused to appear in court when required to do so.  If Crown wants to attach conditions to undertaking, crown must show cause for those conditions.  Once Crown shows cause, court has wide discretion and may impose a more stringent bail than is requested by Crown.  S.515(4)(a) lists what judge can order with release of accused.  S. 515(2) outlines the various ways in which an accused can be released by a judge, ex undertaking with or without conditions, a recognizance without sureties or without conditions, etc. – see p. 9 for full list.  
Defence – Onus is on accused to show why he should not be detained in custody pending trial in the following “reverse onus” situations under s.515(6): a)indictable offences other than those listed in s.469 (ie. Murder) offence occurred while awaiting trial or a participant in a criminal organization b) accused charged with non-s.469 offence and not ordinarily resident in Canada, accused is charged with an offence such as failing to appear while awaiting trial or charged with offence under Controlled Drug and Substances Act.

Under s.515(10) – detention of accused is justified only on the grounds:

i. Detention is necessary to ensure attendance in court;

ii. For the protection and safety of the public, including victim or witness;

iii. In order to maintain confidence in administration of justice.

· Two factors considered by judge 1)strength of Crown’s case 2)availability of early trial date

· Even if accused is detained on other charges under s.515, s/he may seek bail but it does not take effect until detention on other charges comes to an end

· When new info is sworn charging an accused with same offence as original info, bail order made on original info continues to apply to new info (s.523(1.).  Either Crown or Def may apply without consent of other party for variation of original order (s.523(2)(c).

· Justices can’t grant bail on certain serious charges- ie:  murder.  On these, bail must be sought by petition to the Sup Crt (s.522)

· On cases that attract notoriety, counsel should apply under s.517 for order prohibiting publication of evidence taken on show cause hearing


3.
Evidence-  s.518(1)(a)-(e) set out material on which the justice may base a decision at bail hearing.  This includes credible and trustworthy evidence and evidence ordinarily inadmissible can be heard as long as other party had opportunity to correct or contradict.  Evidential burden on Crown during bail hearing is balance of probabilities. 
11

[§2.06]
Bench Warrants and Section 524 warrants
11
( If an Accused fails to attend crt or breaches a bail condition(s), the crt can issue a bench warrant and A will be arrested.  Under some circumstances the PO can arrest w/o a warrant (s.524(2)).  Justice of the peace may issue warrant if there are grounds to believe an accused has committed an indictable offence while on release (s.524(1)(B).  If crown demonstrates breach occurred, onus is on the accused to show that bail should not be cancelled.

[§2.07]
Charges in Other Jurisdictions
11
( An Accused may be arrested w/o a warrant if there is an outstanding warrant for an indictable offence in any province.  If the Offence took place outside the province but in Canada, a justice will usually remand the Accused in custody for 6 days to await execution of warrant and arrival of escort.  If escort doesn’t show up, A is released.  If outstanding warrant within province, then 3 days.
( Show cause hearing can be dealt with via telephone or video conferencing

[§2.08]
Sureties
12
( Has to be a suitable person – list of unacceptable people (which includes lawyers) is on p. 12.

( When accused wants to change sureties, s.767.1 allows court to substitute another person without taking accused into custody.


( judge who makes bail order is allowed to name particular person as sureties in bail order (s.515(2.1)


( s.766(1) gives power to surety to be relieved of obligations. 

[§2.09]
Bail Variations in Provincial Court
12


In limited circumstances, original order may be revisited and modified in Provincial Court.
( Non-consensual bail changes can be modified in Provincial court in 2 ways: 1) it is in front of judge who will sit as the trial judge; 2) the prelim inquiry is complete.  (Crown does not need to consent)

( If Crown consents, a written variation can occur w/o any crt appearance.  (515.1)
( Bail review can be taken to the SupCrt if NO VARIANCE is made in the original order.  Prov crt can’t review bail for murder.  

[§2.10]
Bail Reviews in Supreme Court
13
( Onus is the appellant to show that the J who made the order made an error in law or principle, that circumstances have changed or that it would be unjust to not vary the bail

( Accused can bring application to quash bail order.  This procedure permits a further appeal to court of appeal.  Applications are also possible under the Charter.  


[§2.11]
90-Day Bail Reviews- Mandatory
13
( If an accused has been in custody for 90 days for a non-s. 469 indictable offence or 30 days for a summary conviction offence, the person having custody of A must apply to a Judge under s. 525 for a “delayed trial hearing” (bail review).  Court of Appeal held judge should order that accused have a bail hearing forthwith.  The unlawful detention of an accused does not however lead to automatic release, but rather an order for continued detention until a judge has held the appropriate review hearing.

[§2.12]
Bail Review Documents
13-14


(Application should be brought in location where offence occurred unless valid grounds for bringing elsewhere.


( Accused can apply for a bail review.  2 clear days notice must be given to Crown
( Once a review has been taken, a further review is precluded for 30 days


( There are 5 documents required on a bail review: 


1.
Notice of Application
13


2.
Notice to Person(s) Served
13


3.
Affidavit in Support
13


4.
Transcript of Provincial Court Hearing
14


5.
Order After Bail Review-  if the application is successful
14

[§2.13]
Information for Bail Hearings
14-15

1.
Attendance
14
( p.14 lists info necessary for the C to have when it is saying detention is necessary for appearance in ct (s. 515(10)(a))


2.
Protection of the Public
15
( p.15 lists info necessary for the C to have when it is saying detention is necessary for the protection of the public interest


3.
Confidence in the Administration of Justice
15
( p.15 lists info necessary for the C to have when maintaining confidence in the administration of justice is the focus

[§2.14]

Estreatment Procedures
15

 ( Part XXV Canada Criminal Code governs what the Crown can do if A and/or surety has defaulted on recognizance and surety is being held accountable.  The judge hears the application by the Crown for an order against the principal/sureties to make them judgment debtors to the Crown under s.771(2).  Sureties are well advised to attend estreatment hearing because judges are sympathetic to defences by surety any may return all or part of bail, especially if efforts were made by surety to get accused to appear in court.

Preparation for TRIAL

[§3.01]
Introduction: 
20

[§3.02]
Preparation Generally:  D usually has more time to prep than C so D should use that to D’s factual advantage
20

· C counsel establish guilt vs. D Counsel raise reasonable doubt

· Both C & D counsel should turn minds to preservation of evidence (e.g. fresh memories and statements)

· D counsel may want to visit the scene of the alleged offence

· C & D counsel should identify the legal issues as early as possible so that the law can be researched and factual underpinnings explored.
[§3.03]
Disclosure of Particulars
21-22
( Counsel must obtain particulars at the earliest opportunity.  Write or call the C.
( Ch 8, para. 18 of HANDBOOK says that Crown has to disclose all relevant facts, whether inculpatory or exculpatory – A request by or on behalf of the accused by defence counsel triggers the obligation of the Crown to make full disclosure. 
( Crown only entitled to protect the identity of PO, clearly irrelevant info, public interest privilege, and info not in possession

( Crown’s decision not to disclose information may be reviewed by the trial judge on a voir dire in which the Crown bears the onus of justifying the non-disclosure. 
( D should be careful not to alert the C to docs that they may have otherwise forgotten.
( C has no obligation to disclose to the D that a potential D witness has recanted.  

[§3.04]
Court Records, Informations, Transcripts
22
( Need to obtain photocopy of information, back of information, charges of failing to appear, police booking sheets, other relevant docs, any warrants, all search warrants, affidavits, transcripts from prelim matters, transcripts from other related ct proceedings (documents listed on p. 22)
[§3.05]
Informations and Indictments_______________________________________________________23


( The indictment or information is the document charging the accused.  

( Counsel should review the information and consider whether the information charge is an offence known to law, whether it’s sworn properly, whether it was laid within the applicable time frames, and whether the information contains sufficient particularity.   They can be challenged before plea or w/leave of the crt BUT the general rule is that the crt should amend rather than quash.  When determining whether an amendment is appropriate, the focus is on prejudice to the accused and possibility of an injustice.  Unless charge is absolute nullity, the judge has wide powers to cure a defect through an amendment.

[§3.06]
Limitation Periods
24
( 6 months for summary conviction.  Generally no limitation for indictable.  If hybrid and if the charge was laid more than 6 months after the date of the offence, the Crown must proceed by way of indictment.  Counsel may waive summary conviction limitation period under s.786(2) – usually Defence.

[§3.07]
Alternatives to Prosecution
24-25
( Diversion- diverts offenders out of the criminal justice system- no enforcement mechanism if there is a breach.  Usually used for first time offenders on minor property offences.  An accused who breaches a diversion agreement is not subject to prosecution on the original offence.

( Alternative Measures- there are enforcement mechanisms for breach, including prosecution  (s. 717(4) CCC). See conditions for approval of an alternative measure plan- p.24.  Must be completed w/I 3 months.

· Process starts with submission by counsel to the Crown in which the responsibility of the client is admitted, full antecedents of the client are provided and an explanation is given as to why the offence occurred and why it will not occur in the future.  Reference letters help.  Crown review material and make a referral to a service provider for a report.  The report recommends alternative measures and Crown may accept, reject or modify proposed plan.

· No admission, confession or statement accepting responsibility in an alternative measure agreement is admissible in evidence against the person in any civil or criminal proceeding s.717(3).

( No admission or stmt is admissible in evidence.  But entry into an AM arrangement does not prevent prosecution.
 [§3.08]
Early Disposition:  There may be some situations where an early guilty plea is beneficial_____________________25
· Crown file is deficient and may uncover aggravating facts is ongoing

· The judge, prosecutor or police is to your liking and may avoid possibility of less favourable opponents assuming responsibility of matter later

· “package deal” and deal with all charges at the same time.

· Accused suffers from anxiety  and counsel is satisfied that a guilty plea is appropriate

· Accused is doing “dead time” and a determination of guilty is probable (note: in sentencing, judge will give credit at two times its actual length for time served before sentence.

· Several cases can be manipulated to the advantage of the accused without misleading the court ex. an accused may have charges in several jurisdictions.  

[§3.09]
Plea Bargaining________________________________________________________________26-27
( Judges in BC aren’t involved in the process.  The Crown gives the defence counsel a completed form called the Crown Counsel’s Initial Sentencing Position – outlines what sentence the Crown will seek if the accused enters an early guilty plea.  
( Court is not bound by the bargain and may impose different sentence


( it is improper for the Crown to conceal any of an accused’s previous conviction from a sentencing judge by “not alleging” them as part of a plea bargain


( Rule 18 of Professional Conduct Handbook - Crown does not view plea negotiation as a routine element in the movement of all cases through the criminal system, but are only justified if it is in the public interest and expediency will not suffice.  Other factors – weakness in Crown’s case, pressures from police or victims, difference between proposed plea bargain and the likely sentence.  Public interest and client’s interest must not be compromised by agreeing to a guilty plea.


( C’s conduct is governed by Ch. IX, Comm 9 of the Crim Code of Prof Conduct – seek justice and fair, dispassionate manner

( The crt may allow withdrawal of a guilty plea in some circumstances (see p.27)
( Ch IX of CBA’s Criminal Code of Professional Conduct is instructive on the DUTIES OF Defence lawyers
( Also refer to Ch 8(20) of HANDBOOK

 [§3.10]
Criminal Caseflow Management Rules
27
( Mandate specific procedural steps.  Must know these if you appear in ProvCrt.  Forms prescribed include: Arraignment Report and Trial Readiness Report.

( Objective is to provide certainty so the court knows in advance what service it will be called upon to provide and to provide an accurate estimation of time required to discharge that function.

[§3.11]
Initial Appearance Court- after bail has been determined
27-28
( IAC has 3 functions: to retain defence counsel, to obtain an indication as to plea, and to file Arraignment Reports

· Usual practice: Crown calls case by number and name.  Defence counsel introduces himself/herself advises whether client is present and states the purpose of the appearance. If counsel is appearing on a limited basis of the client, counsel should state these limitations.  

· Summary conviction, counsel may require accused to appear personally.  Indictable, the client must appear

· Once sitting justice or judge is satisfied that the purposes of the initial appearance have been addressed, the case is adjourned to the arraignment court for an arraignment hearing.

· On hybrid offence matter, Defence counsel may want Crown to state whether the Crown intends to proceed by way of summary conviction or indictment.  This will prevent any uncertainty or confusion at a later stage.

 [§3.12]
Arraignment Hearing
28
( Reports have to filed 7 days before hearing.  Accused may have to enter plea or make an election.  


( Summary conviction proceedings, or when accused is charge with s.553 of the offence, if the Crown and accused’s legal counsel have filed a completed arraignment report, an arraignment hearing shall not be set if both parties consent to waiving the hearing, and a trial date may be fixed.
( During the arraignment phase proceeding, counsel should discuss and resolve plea and disclosure issues.  Once an informed decision is made with the client the case can be disposed of by plea, etc. ,adjourned for any pretrial application, or set for trial.


( When trial date is set, it may also set a pre-trial conference (req’d for jury trials and some offences tried in ProvCrt).
( All ProvCrt trials require a trial confirmation hearing. 

[§3.13]
Pleas
29
( The following pleas are available to the accused: Not guilty, guilty, autrefois acquit (double jeopardy), autrefois convict, pardon


( When an accused refuses to plead or does not answer directly, a plea of not guilty is entered.  When guilty plea entered, the hearing proceeds directly to sentencing proceedings.  Any facts disputed may be resolved by calling evidence.  Burden is on Crown to prove facts alleged beyond a reasonable doubt.  

· A trial judge has discretion to permit a guilty plea to be withdrawn at any time before the sentence is complete.

[§3.14]
Elections
29-30
( SUMMARY CONVICTION OFFENCE – forum is Provincial Court- Accused has no right of election for trial in a higher crt
( HYBRID – depends on what Crown chooses, may proceed by indictment or summarily, but if Crown does not choose, it is deemed to be an indictable offence.
( INDICTABLE offences are triable in one of 3 forums– Accused has 3 choices:  1) Provincial Court (no jury), 2) SC – with jury; 3) SC w/o jury.  If A doesn’t elect, trial by judge and jury is deemed.  Note:  C may exercise its power under s.568 to proceed by jury and then what A wants is irrelevant. 

· If A elects trial by Supreme Court judge alone, or judge and jury, a preliminary inquiry is no longer automatic unless either party requests it.  Absent a request, the Prov Court judge will set date in SC to schedule a trial.

· When accused does not elect when put to his/her election under s.536, it is deemed to have elected judge and jury (s.561(1)(c)).

· Crown counsel exercises power under s.568 to proceed by a jury trial, then accused has no election.
NOTE:  For some offences the matter is determined automatically by statute- ie: s. 469 offences have to go to SC with J and jury.  

[§3.15]
Re-Election- see chart at p.40.  There is only one right of re-election
30-31
( Proper forum to hear a re-election is the crt where the information will ultimately be placed.  Right to re-elect may be lost after specified time deadlines have passed, then Crown consent is required.
31
( A ProvCrt judge may, at any time before the A enters his defence, convert the trial into a prelim inquiry if satisfied that the charge should be prosecuted by indictment.  Evidence from a prelim must be repeated at trial unless there is consent otherwise.


( If not all jointly charged accused are seeking to re-elect to the same mode of trial, the judge may decline to record the re-re-election (567(a)).


( Section 561 is the main provision in the Criminal Code regarding re-elections.  

[§3.16]
Trial Confirmation Hearing/Trial Readiness Report
31
( The Trial Confirmation hearing cannot occur any later than 30 days before scheduled hearing or prelim inquiry. 
( Counsel must file Trial Readiness Report to certify they are ready to proceed, to reveal their expectations and the adequacy of time reserved for the proceeding.
[§3.17]
Adjournment
31-32
( To be entitled to adjournment on the ground that witnesses are absent – need show that they are material, have tried to have W attend, that W will attend in the future.  Usually the C that needs to request an adjournment.  D should always object in order to protect s.11(b) Charter rights, without objection, it amounts to waiver of s.11(b) Charter rights.


( Form is available “Notice of Application to Adjourn” (Form 5 – Rule 11(3)) 

[§3.18]
Motion for Particulars
32

( “Particulars” as defined in s. 587 CC - a precise stmt of the essential elements of the charge faced by the A.  Orders for these are extremely rare.  Particulars can only be delivered at trial so a ProvCrt judge at a prelim hearing has no power to order particulars.  This is diff from “informal particulars” which is given by Crown to Defence.  Distinction between “particulars” in s.587 and “disclosure” of sort made by crown counsel to defence counsel before trial. 


[§3.19]
Joinder and Severance
33

· Crts generally permit multiple counts and Accused(s) where there is a legal or factual nexus b/w the incidents or parties.  Crt may only sever counts where it is satisfied that the ends of justice require it- should be brought before trial judge
33
· ProvCrt judge at a prelim hearing has no power to sever counts.  Main argument against severance of counts is that it results in multiple trials and inconsistent verdicts 
33
[§3.20]
Stays of Proceedings, Withdrawals and Dismissals for Want of Prosecution
33
( Stays:  In ProvCrt they are just “entered” by Crown simply by directing court clerk to make an entry on information that proceedings are stayed.  Crown signs entry and matter is ended.  Crown has power to enter a stay of proceedings, neither judge nor Defence have any say in matter.  Proceedings may be recommenced in 1 yr (indictable) or 6 mths (summary) after date proceedings were stayed.  If Crown fails to recommence within this time, they may commence a new process or from issuing a direct indictment.
( Withdraws: C needs to apply to the judge for “leave to withdraw” the charge giving a short explanation as to why.
( Want of Prosecution:  If C isn’t in a position to proceed with trial, instead of entering a stay they can allow matter to be dismissed for want of prosecution.  This occurs when Crown adjournment request has been refused as it is considered by some to be an affront to the judge to then stay the charge.  When dismissing for want of prosecution, the info is read to the accused, accused pleads not guilty.  No evidence is called and charges is dismissed.
[§3.21]
Interviewing Clients
34-35


1.
Client Info- useful when speaking to sentence and good way to begin interview
34

2.
Offence Info- 3 techniques- let client say anything and it doesn’t matter if they say something incriminating b/c not under oath; let client say anything but if the say something incriminating refer it out to other counsel; tell client not to say a/t incriminating and advise the client as to the available defence
34

3.
Arrest, Detention and Searches-  pay attention to possible Charter violations
34

4.
Statements and Confessions-   whether statement/confession made to police or otherwise, pay particular attention to inducements, coercion or tricks
34

5.
Evidence-  Determine if fingerprints, photos, or blood or hair sample taken from client.  Consider what else police might have seized

34

6.
Real Evidence-  did the  police seize any documents, clothing, etc., and under what circumstance.  
34

7.
Physical Injuries or Complaints-  obtain full details
34

8.
Witnesses and Defence Evidence-   tell client to tell witnesses to make notes to themselves while memory is fresh
34

9.
Advice for Client-  provide basic info on workings of the legal system; the procedural steps that will occur; plan a course of action; discuss importance of appearing for crt; tell client not to discuss these matters with a/o; agree on your fee.  See p.28 for an acceptable interview format.  See Chp. 10 R 7 of HANDBOOK with regards to when you can withdraw b/c fees aren’t paid
-35
 [§3.22]
Witness and Client Statements
35-36
(Crown is required to provide defence counsel with copies of all statements relevant to the case, including statements by civilian Crown witnesses and statements made by the accused and co-accused.

· Due to illness or absence aboard, a witness may not be available to give his/her evidence at time of trial so counsel should consider obtaining the witness’ evidence on commission

· Witnesses can use a copy of their stmt to refresh their memory, but it may be asked to be produced for inspection and x-examination

·  Crt can admit witness statements as an exhibit – but this should be done rarely

 [§3.23]
Witnesses
36
( Can have incident Ws, expert Ws, character Ws- get stmts from incident witnesses right away before evidence vanishes.
( May have to subpoena a witness – use Form 16 and deliver to registry and sheriff will deliver  (NOTE: If D doesn’t want C to know the whereabouts of a witness, the D might get another peace officer to serve instead).

( NO PROPERTY IN WITNESS- counsel must not advise a witness to refuse to communicate w/other side- HANDBOOK, 8(13).  However, a counsel may advise a witness that if s/he for any reason does not want to be interviewed by either Crown or Defence, the witness cannot be compelled to submit to an interview before testifying at either a preliminary inquiry or trial
( Crown must disclose all potential witnesses to the defence

[§3.24]
Expert Witnesses-  see [§5.07]
37
[§3.25]
Character Witnesses
37

If an Accused or any witness puts the character of the Accused in issue by asserting good character, the Crown can call rebuttal evidence of bad character.


[§3.26]
Withdrawal as Counsel
37-38

Chp. 10 HANDBOOK (see also Chp. 8, Rules 2-7 “false testimony”) 
( Ch 10 of HANDBOOK governs the right and the procedure – ie: if instructed to do something inconsistent w/lawyer’s duty to the crt, serious loss of confidence b/w lawyer/client.  If Ch 10 is contravened, the lawyer can be subject to disciplinary action

 [§3.28]
Re-Election Chart
40

The Trial (most are held in prov court)
[§4.01]
The Preliminary Inquiry-  very valuable tool for the D to assess its case 
42

1.
Election Procedure
42
( An accused charged with an indictable offence may elect to have a trial in Supreme Court either before a judge alone or judge and jury.  It is Accused’s election to have a Supreme Court trial that triggers the preliminary inquiry, which is held in 


ProvCrt.  Purpose is to see if there is sufficient evidence to put the Accused on trial.  Also allows Defence to test the evidence of the Crown.  If the offence is serious and the disclosure made by the Crown is incomplete, the prudent choice is a preliminary inquiry rather than going directly to trial in ProvCrt.

· Amendment to s.536(2):

· Old rule s.536(4) – when an accused did not elect, the accused was deemed to have elected to be tried by a court composed of a judge and jury, and justice was required to hold a preliminary inquiry.

· New provisions – accused must request a preliminary inquiry when electing the mode of trial.  If no request for preliminary trial, the justice is required to fix a date for trial in the Provincial court, or a date to attend Supreme Court to fix a date for trial if there has been an election for trial in that place.

· Practice direction states that all elections pursuant to s.536(2) of the criminal code must be taken at the arraignment hearing, and all procedures descried in s.536(4) and 536(3) must be completed at that hearing before a  trial of hearing date is set

· At preliminary hearing, the presiding justice may order a “focusing” hearing to help the parties identify the issues on which evidence will be given at the inquiry, identify the witness to be heard and encourage the parties to consider any other matters that would promote a fair and expeditious inquiry.  Whether “Focusing” hearing is held, the Crown and Def may agree to limit the scope of the preliminary inquiry to specific issues.

2.
Election – Trial or Preliminary Inquiry?
43
( When deciding whether to elect a preliminary inquiry or to proceed directly to trial in the Provincial Court, the defence will consider the nature and seriousness of the offence, the extent to which full disclosure of the Crown’s evidence and the tendencies of the provincial judge who is setting on the date of hearing.


3.
Evidence on the Preliminary Inquiry
43-45
( The procedure and the evidence allowed are the same as at trial.  Once accused elects to have a trial in the Supreme Court, the Crown will call its evidence on the preliminary inquiry.  The procedure is identical to that of a trial: witnesses are called by the Crown, cross-examined by the defence and if necessary reexamined by the Crown.

· One difference- no Charter remedies allowed on preliminary inquiry

· D should use a special questioning strategy in the prelim- discovery and then limiting.  Hardly ever does D call witnesses


4.
Order Following Preliminary Inquiry
45-46
( Test:  whether or not there is any evidence upon which a reasonable jury properly instructed could return a verdict of guilty.  The Crown is not req’d to prove case beyond a reasonable doubt.  The Crown must simply have put forward a prima facie case, which amounts to some evidence directed at each element of the offence(s) alleged.  Judge does not weigh evidence and does not assess credibility.

· Criminal code s.548(1)(a) – judge may order accused to stand trial if there is sufficient evidence to put the accused on trial for the offence charge or any other indictable offence in respect of the same transaction.  This means that an accused may be committed for offense that do to appear on the information, so long as evidence meeting the test for committal has been tendered before the court.  Charge can also arise for charges of lesser offence.
45

5.
Limiting the Scope of a Preliminary Inquiry
46
( Under the new amendments to the Criminal Code, a preliminary inquiry may be limited to specific issues if the prosecutor and the accused agree.
( The justice would have authority to order the accused to stand trial even though the Crown has not proved an essential element of the offence charged.  Purpose is to allow counsel to focus on key issues and save valuable court time.


6.
By-Passing the Preliminary Inquiry
46
( Criminal code provides methods for avoiding preliminary inquiry.

· s.577 – Crown may obtain “direct indictment” from the AG so accused goes directly to the Supreme Court without having a preliminary inquiry – this is for most serious cases.
· S.549 – Accused with consent of Crown can be committed to trial without having had a preliminary inquiry.  Crown should only agree on exceptional cases.

7.
Re-election
46
( If things are going well for Defence during the preliminary inquiry, the defence counsel may with the consent of the Crown, re-elect before the provincial judge and convert the preliminary inquiry into a trial – s.561(1)(a) 


8.
Review by Certiorari
46
( The D can seek review of order from the prelim judge that the A go to trial by certiorari if an evidence of an essential element was absent.  Denial of procedure fairness is another ground for a certiorari application.


9.
Amendments to the Criminal Code
46-47
( Reduced charges on which a preliminary inquiry is likely to occur.  Trying to encourage Crown to proceed summarily in the Provincial court and trying to broaden the absolute jurisdiction of the Provincial Court.

[§4.02]
Disclosure Applications
47-48
1. General
47
Stinchcombe says that the Crown must disclose all relevant material in its possession whether favorable or unfavorable to Accused well before trial date.  Exceptions are: 1) clearly irrelevant info; 2) material to which privilege applies; 3) matters relating to informers
· Crown must disclose all material that may possibly be relevant to either the prosecution or defence of the charge.

· Defendant must apply to court, before trial, for an order of contentious material. 

· If Crown possess but refuses to disclose relevant material, defence counsel may apply to court for an order compelling disclosure.  These applications must be made to a trial court; a preliminary inquiry justice does not have jurisdiction to compel Crown disclosure

 [§4.05]
The Crown's Case
50
· Crown counsel must be fair and impartial throughout hearing.

· No duty cast on crown to call witness

· Duty on the Crown to provide particulars to defence counsel of any evidence that has a bearing on any issue in the trial, and this includes disclosing the existence of witnesses who may have relevant evidence even though the Crown will not be calling them.

[§4.06]
Opening in Non-Jury Trials- not as common for C as in jury trials
51
· Not as common as in jury trials, but are usually only resorted to in case involving long or complex issues

· Openings include short summary of: alleged circumstances, number of witnesses and their anticipated evidence; and exhibits. 

 [§4.07]
Opening Addresses by the Crown in Jury Trials-
51
· Opening address useful tool for presenting the jury with an overview of the case and to acquaint the jury with the Crown’s theory and how the evidence fits into the theory

· Crown counsel cannot refer to evidence in opening statement unless contentious evidence has been ruled admissible, otherwise, a mistrial is likely.

· Crown counsel must not engage in any type of argument in the opening and should be impartial as the accused is shielded by the presumption of innocence and the Crown must respect and honor presumption.

[§4.08]
Direct Examination
51
· The procedure of calling witnesses is to elicit the necessary evidence to prove all the essential elements of the offence charged and to permit this evidence to be tested before the court

· If counsel becomes aware that witness wants to change his/her prior testimony, counsel should during the direct examination point out the inconsistency and ask the witness to give an explanation.

[§4.09]
Leading Questions
52

1.
When Permitted ( Only permitted in cross-examination, not in direct.  Exception is if witness has limited intellectual capacity or is a very young child.
52

2.
Exceptions ( Can be led in direct if intro info, matters are not in dispute, about matter which witness has already testified to, directing attention to particular piece of evidence, stimulate Ws memory after an attempt by counsel to exhaust his/her memory.


[§4.10]
Use of Notebooks to Refresh a Witness' Memory- common
52-53
· Witness may refresh memory by referring to earlier writing made or authenticated by that witness if their memory has been exhausted.  

· If the writing was not made by the witness, it must have been made by someone in his or her presence, or at least the witness should have examined it while the facts were still fresh in the witness’ memory.

· Production of notes made by crown witness is routine.  Police notes should always be requested.

· If witness has no present memory of events and a prior statement does not refresh the witness’ memory, the evidence may still be placed before the court if the witness made a statement at a time when the events were fresh in his or her mind and the witness can testify that the statement was true at the time it was made, the statement may become evidence under the doctrine of past-recollection recorded.


[§4.11]
Admissions of Fact
53
( Evidence may be adduced as admissions of fact under s. 655 of CCC (indict) or 795 (summary).  Shortens trial + narrows facts.

( admissions of fact are made in order to shorten the trial and narrow the issues to dispense with the necessity of proving it. 

· Counsel should be aware that experienced Defence counsel may offer admission as a means of diminishing the impact of some aspect of the Crown’s case (ie. admit that a complainant suffered Bodily Injury to prevent doctor describing injuries).  It is proper for Crown to reject offered admissions and insist on leading certain evidence before the jury

· If admission agreed upon, have them reduced to writing before trial and filed with the jury as an exhibit.

[§4.12]
Witnesses and Exhibits
53-54
( Crown should inform Def, well before, of any witnesses who are called at trial who were not called at the preliminary trial, otherwise, Def will be allowed an adjournment for an opportunity to examine the evidence 

( Witnesses must swear the oath or solemnly affirm. Witnesses under 14 or whose mental capacity is challenged are governed by s. 16 of Canada Evidence Act and can’t swear or affirm, but may testify on promising to tell the truth.  C’s case should be lead in chronological order.
( In jury trial, objections to admissibility of exhibits should be resolved in a voir dire. 

· Exhibits or “real evidence” tend to convict an accused, so good for Crown and Def to examine the exhibit in advance to ensure there will be no unpleasant surprises. 
[§4.13]
Cross-Examination
54-55
( Confronting, probing, insinuating.  See p.54 in deciding whether to cross at all.


( powerful tool for testing the accuracy and completeness of the evidence and the veracity of the witness.  It enables the trier of fact to weigh or evaluate the evidence in the case (can be harmful if a witness merely repeats unfavourable evidence given on direct. 

( Def allowed to interview Crown witness as long as they agree to be interviewed.  This is the best method of testing a response to a question that might otherwise be too dangerous to chance before a trier of fact.

· Counsel must know the objective of his/her cross-examination: 

· Can I elicit new favourable evidence?
· If the witness hurt my case, can I weaken, qualify or destroy his/her evidence?
· Can I discredit the witness’ testimony or use it to discredit the unfavourable testimony of the other witness?
· Dangers of suggesting to a witness that he or she has only recently concocted a story - will entitle Crown to lead evidence in re-examination or from other witnesses of previous consistent statements to show the witness has not recently fabricated evidence.

· General Rule - Avoid asking questions to which the answers are unknown because an unexpected answer may be devastating to your case.

· Note these rules: (1) If you intend to directly contradict a Crown witness with testimony from your own witness, you must put your version to the witness.  (2) If you do not put the contrary version to the witness, the judge is entitled (but not obliged) to weigh the failure to cross-examine against the accused.

· You can impeach witnesses

· Prior inconsistent statement may be admitted as evidence of the truth of its contents if, during the voir dire, the trial judge is satisfied the statement is necessary and reliable.

[§4.14]
Limits of Cross-Examination
55-56
( A sitting judge may order the immediate cessation of an examination/cross-examination of a witness that is in the opinion of the justice abusive, too repetitive or inappropriate (s.537(1).1)

· Answer to cross-examination on a collateral matter (not relevant to a fact in issue) is final and cannot be contradicted by other witnesses – you are stuck with the answer.

· Cross-examination on credibility of witness that is directly relevant to a trial issue – answers given are not final and can be contradicted by other evidence.

· Cannot ask one witness to comment on veracity of another witness

· Witness can be cross-examined on criminal record for assessing credibility.

·  Accused as a witness may be cross-examined on his/her criminal record but not on the details of the offences themselves. 
[§4.15]
Re-Examination
56
( The rgt occurs when new evidence arises on cross.  Purpose is to explain fresh evidence or variations of evidence elicited on cross.  New topics cannot be introduced.

· Counsel may not discuss case with witness between cross-examination and re-examination unless opposing counsel consents or the court grants leave.  

· Witness may be permitted to clear up honest mistakes, ambiguities, or to clarify points left obscure by cross-examination.

[§4.16]
No Evidence Motion  (w/jury it is called a motion for directed verdict)
56
( At end of Crown’s case, Def can make a motion of no evidence.  Basis of such motion is that Crown has led no evidence to prove offence.  If successful, it leads to acquittal. If fails, the trial continues and accused is put to his election on calling of evidence, if D makes it clear that it is reserving its right to do so.


1.
The Rule-  for such motion to succeed, there must be no evidence on which a jury, properly instructed and acting reasonably, could have convicted the accused.  This is a question of law.  The judge can’t weigh or evaluate the evidence or the credibility of witnesses, and must assume jury would have accepted all evidence tendered by the Crown.  If successful, judge will acquit or judge would withdraw case from the jury and enter an acquittal.
56

2.
Circumstantial Evidence 
56
( Rule: before convicting based on circumstantial evidence alone, jury must be satisfied beyond a reasonable doubt that the guilt of the accused is the only reasonable inference to be drawn from the proven facts.   As this is a question of weight to be attached to the evidence, a no evidence motion must of necessity fail when it is open to the trier of fact to infer guilt from circumstantial evidence. 

[§4.17]
Insufficient Evidence Motion
57
( This is argument at end of Crown’s case.  Judge does weigh evidence and assess credibility and draws inferences from proven facts and rules as to whether Crown has proved its case beyond a reasonable doubt.  This decision is not made until Defence elects to call no evidence for the defence.  If motion fails, there will be guilty verdict and that will be the end of the matter.

[§4.18]
Defence Case- opening is a unique opportunity to outline the case
57

1.
Calling Evidence- Defence counsel should not call a defence if they do not need to; otherwise counsel takes the risk of damaging the case for the defence – at close of Crown’s case, analyze evidence presented to see if the Crown’s case has been made out.  
57

2.
Presenting the Evidence- Prepare your case and have a theory!!
57
[§4.19]
Cross-Examination of the Accused
57-59

1.
Scope of Cross-Examination
57-58
( Accused can’t be compelled to testify but if he does he must bear the consequences. 

· Crown can’t adduce evidence tending to show that the A is a person likely to have committed the offence UNLESS it is SIMILAR FACT EVIDENCE.

· S.5 Canada Evidence Act – answer given shall not be used or admissible in evidence against him in another proceeding

· S.13 Charter – protect the use of previous testimony for the purpose of incrimination at ay subsequent proceeding

· If statement made to someone in authority and it has not been ruled voluntary, it is subject to voir dire

· Crown may put to an accused his prior inconsistent statements to impeach credibility, but statement is not tendered to establish the proof of its contents but for the purpose of revealing a contradiction between what accused said now and on previous occasions.  Cross-examination on prior inconsistent testimony aimed solely at incrimination will not be permitted.


2.
Previous Convictions  (not prior charges)
58-59
( Relevant only to credibility of W.  (s.12 Canada Evidence Act only previous convictions not charges).

( accused may be examined in direct regarding prior criminal record and does not put character in issue if done tactfully, but if accused lies about criminal record, this opens up character under s.666 

· Cross-examination on juvenile record permitted but not on discharges

· Judges have discretion to limit prior criminal history, but BC courts have moved away from this approach, prior criminal history is fair game.

( Criminal record is often the first thing Crown puts to the Accused but can’t question on the circumstances of the past offence.

[§4.20]
Defence Re-Examination-  D can try to weaken and qualify any NEW matters that arose on cross by the C
59
[§4.21]
Rebuttal or Evidence in Reply
59-60
( Evidence tendered by Crown at close of D’s case – The General rule is that rebuttal may not merely confirm or restate the case for the Crown, but must be strictly confined to rebutting or contradicting the evidence adduced in the case for the defence.  

1.
When Rebuttal is Proper
( In discretion of the judge.  
( General rule is that rebuttal evidence should not be allowed when it was both in C’s possession and was relevant to the C’s case in chief BUT there are some statutory provisions allowing rebuttal – ex. s. 11 Canada Evidence Act - proof of a previous inconsistent statement that was not admitted in X or proof of convictions that were denied.  (What constitutes proper Crown rebuttal is in R. v. Krause – crown may not split its case by putting in part of its evidence as it deemed necessary at the outset and then add further evidence to bolster the position originally advance after Defence closes the case.  Allowed to call evidence in rebuttal after defence completes case if defence has raised new matter which Crown had no opportunity to deal with and could not reasonably have anticipated.


2.
Examples of Rebuttal- self-defence/provocation; alibi; drunkenness; mental disorder; character of A put in issue by A
60
 [§4.23]
Addresses of Counsel
60-61

1.
Order
60
( If D calls evidence, then D goes first.  If D calls no evidence then D may go last


2.
Content
61

3.
Crown
61

4.
Defence
61
[§4.24]
Opening & Closing Addresses of Counsel
61-65


 D’s right to open is statutory guaranteed but the C’s isn’t.  HOWEVER, C always opens in a jury criminal trial and the D rarely does.  Jury should be told that nothing said in opening is evidence. 
( If C said something improper during the opening, D should raise it after the opening in absence of jury.

· In cases involving more than one accused, usually the first named in the indictment goes first.

1. Opening Address by Counsel for the Crown  - function of opening address by Crown is to provide jury with an overall picture of the events that have given rise to the charges against the accused person.


2.
Opening Addresses by Counsel for the Defence- Defence counsel frequently do not exercise their right to open the case for the defence but they should to lay out their case.  Be careful not to overstate evidence, and be sure to remind jury that opening is not to be characterized as evidence.  Topics that may be good to discuss are:  credibility of witnesses, criminal records that may come up, presumption of innocence and C duty to prove guilt beyond a reasonable doubt and the theory of the D (see pg. 63)



3.
Closing Arguments for the Crown
( If going to appeal the C’s address to the jury, the D needs to show that the address contained inflammatory references, gave personal opinion as to guilt, and/ OR the comments amounted to giving of evidence



4.
Closing Arguments by Defence Counsel- it is also improper for D to do the above but D can be more enthusiastic in close.  If defence called witnesses, defence goes first (criminal).  In civil trial, plaintiff first, defence last.
[§4.25]
Judge's Charge on a Jury Trial
65-66
( Once jury has been excused, J can ask for comments from counsel.  If problem with charge, the J can call jury back and clarify (charge to be given differs with the circumstances of each individual caw – see list on pg. 65-66

Evidence

[§5.01]
Burden of Proof and Standard of Proof
67-68
1. General Rule:  Crown has persuasive/legal burden throughout trial and is presumed innocent until the Crown proves guilty beyond a reasonable doubt.  (Woolmington v. D.P.P. & S. 11(d) of the Charter gives Accused the right to be presumed innocent).  Crown must prove actus reus and mens rea of the offence. 

· R. v. W.(D.) – test for reasonable doubt which must be applied in every case

· R. v. Starr – standard of proof must be closer to absolute certainty than balance of probabilities

· Reverse onus on accused is only a secondary or “evidentiary” burden and is the burden of pointing to evidence that gives an air of reality to a particular defence, then burden shifts back to Crown to disprove that Defence.

2. Mandatory Presumption that shifts to the accused the secondary or evidentiary burden of proof:  The burden of proving or disproving a particular fact might shift to the Accused (evidentiary burden).  In these circumstances, unless the accused can point to some “evidence to the contrary” that raises a reasonable doubt regarding the fact at issue, that fact is deemed proven. Ex. breath samples – s. 258(1)(c) CC  (”Evidence to the Contrary” is evidence that reasonably might be true, whether or not the trier of fact factually believes it.
         ( CC also includes some mandatory presumptions that shift the primary or legal burden of proof of a particular fact to the accused.  The trier of fact is required to make the presumption unless the accused disproves it on a balance of probabilities. ex. 258(1)(a) of the CC 
 
3. Inferences from Evidence:  The Crown is entitled to rely on certain presumptions:
68
( Common sense inference that a person intends the natural consequences of his or her actions.  
( The “doctrine of recent possession” (i) unexplained possession of recently stolen goods (ii) if accused gives explanation which could reasonably be true, even if judge does not believe it, guilt cannot be inferred on possession alone.  ( The accused’s testimony, or the accused’s res gestae statements to other witnesses, may provide an explanation that will displace the inference.  
[§5.02]
Identification of the Accused 
68-69
1. Descriptions of the Accused ( each witness’s ability to observe detail is dependant on distance, angle, lighting, duration etc – should be explored in cross-examination, W’s memory may be challenged if they give different descriptions at different times – PO can testify on witness descriptions for limited purpose of reliability and credibility of the W’s ID.  
2. Police “Line-ups” and Photo Packs - suspect entitled to consult a lawyer before participating in physical lineup.  More commonly, witnesses are shown a photo pack which counsel should scrutinize with regard to fairness in the choice of photos and how they were presented to the witness.
68

2.
In-Court Identification- can apply to the judge to permit accused to sit in the public area of the courtroom so witnesses won’t make assumptions based on where A is sitting – without prior ID by description or photograph, a witness’s recognition of the A in court has little evidentiary weight.  
69

3.
Video Evidence of an Offence -may be introduced upon proof by a witness that the pics “accurately depict what they purport to show”
69
[§5.03]
Voir Dire
69
( procedure in which the trial proper is suspended, and the court embarks upon a trial within a trial to determine admissibility of a certain item of evidence ex. admissibility of statements of the accused, evidence obtained in search (Charter violation) 
[§5.04]
Statements of the Accused
70

1.
General-  most common voir dire is to determine whether accused’s statements made to person authority were 1) voluntary and 2) obtained without violation of the Charter right to silence (s.7) and right to counsel (s.10b) – a single voir dire may have different party with different onus of proofs.  (ie. Crown to prove voluntariness of accused’s statement beyond a reasonable doubt and onus on def to prove Charter violation on balance of probabilities
70
2. Persons in Authority- voluntariness is at issue only when the accused speaks to a “person in authority”.  It may be argued that an employer, parent or person is “in authority” if accused reasonably believed that person could influence or control investigation or prosecution.  Undercover cop is not person in authority.
3. Voluntariness – voluntary statement is not admissible if obtained from fear or prejudice or hope of advantage exercised or held out by a person in authority – will also be an issue where police trickery deprived the accused of the ability to choose silence.  Statement that is involuntary due to above factors will be excluded from evidence
70


4. Charter sections 7 (Right to silence) and 10(b)(right to Counsel) – violation of right to silence and right to counsel normally result in exclusion of the accused statement under s.24 of the Charter.  Most commonly, if a detained person says that s/he wants to speak with counsel, any statements elicited by police before detainee’s consultation with counsel will be excluded from evidence
71
[§5.05]
Hearsay
71-73
1. General - hearsay is inadmissible when the object of the evidence is to establish the truth of what is contained in the statement.  If the evidence is presented just to establish that the statement was made, it is not hearsay.  At trial (if you are suspicious of hearsay) object by asking the purpose for which the statement is being tendered
(Exceptions to hearsay (1) statutory exceptions i.e. business records (2) common law exceptions i.e. statements by co-conspirators (3) principled basis of reliability and necessity – if under oath and can be cross-examined and that statement is reliable, may be admitted (if a hearsay statement can’t be cross-examined, that goes to weight, not admissibility. 
2. Traditional Exceptions: dying declarations, declarations against penal interest – rarely invoked.  Exception for res gestae statements, which are utterances at the time of, or soon after, an allegedly criminal act – arises in cases of possession of a drug, weapon, stolen property, counterfeit money
71
3. Common-Law Principled Approach:  Hearsay evidence admissible on principled basis, the governing principles being reliability and necessity.  
4. Application of the Principled Approach to K.G.B. statement: prior inconsistent statement of a witness who recants at trial may be admissible on hearsay principles.  Such a statement was admissible only to impeach the credibility of a witness and not as evidence of the truth of the statement.  Its weight as evidence would remain to be assessed by the trier of fact
72
5. Documents as Hearsay – statutory exception – Canada Evidence Act provides for admission of business records, banking records, and government records.  Motor Vehicle Act provides for the admission of motor vehicle records.  CC s. 258 allows the admission of breath analysis certificates.  Controlled Drugs and Substances Act provides for the admission of drug analyst’s certificates.  ( Also s.715(1) of the Criminal Code permits the videotaped statement of a witness under the age of 18 to be admitted at trial if the witness adopts the statement in his/her testimony.  Notice is usually req’d
73
[§5.06]
Character Evidence
73-74
1. Evidence of Bad Character and Good Character – bad character evidence is inadmissible by Crown unless the evidence is relevant to some other issue in the case and the probative value outweighs the prejudicial value.  Defence is free to adduce good character of the accused but must take care not to “put the A’s character in issue” 
73
2. Putting Character in Issue – accused may put his/her character at issue to prove that s/he is not the type of person to commit the offence charged, or testimony about prior specific good acts.  The Crown may then cross-examine on accused’s bad reputation and any prior bad acts similar to the offence charged
73
3. The Accused’s Criminal Record – 
· an ordinary witness may be examined/x-examined on prior convictions and the facts giving rise to the conviction
· Even if the accused has not put his or her character is issue, the accused may be examined and x-examined about prior convictions but NOT underlying facts, unless the accused put his/her character in issue.
· Prior convictions is admissible to impugn the accused’s credibility and to rebut any evidence of the accused’s good character, but may not be used to infer that the accused has the propensity to commit any offence.
· Before accused decides to testify, they are entitled to know whether the Crown intends to x-examine on criminal record.  At the end of the Crown’s case, the Def may apply for an order that cross-examination on the accused’s criminal record be denied or be limited to a particular offences
73-74
4. Impermissible Questions  - cannot ask a witness if another witness could be lying and may be fatal for Crown to ask why witnesses would lie about the accused
74
[§5.07]
Expert Evidence
73-74
( Relevance, necessity in assisting the trier of fact, the absence of any exclusionary rule, a properly qualified expert
( Before an expert can give opinion evidence, he or she must be “qualified”- a voir dire is held and evidence is led on the education, special training and experience of the witness in the field.   This voir dire is usually conducted in presence of jurors.
( Even if opposing counsel consents to the qualifications of the expert, they should be gone through to give weight to the evidence
( To be admissible the expert evidence must be RELEVANT and its PROBATIVE VALUE must outweigh its prejudicial effect.

1. General – “Expert evidence” is an expression of opinion and an “expert” is one who has by training and practice, acquired good knowledge of the science or art concerning which his opinion is sought and the practical ability to use his judgment in that science.
2. Admissibility criteria governing the admissibility of expert evidence (R. v. Mohan)
i. Relevance

ii. The necessity of expert evidence to assist the trier of fact

iii. The absence of any rule excluding the particular evidence

iv. A properly qualified expert
· Reluctance of children to report sexual abuse (”the admission of expert evidence regarding human behaviour or psychological factors relevant to credibility is justified where the evidence goes beyond the ordinary experience of a lay person.  “Novel” Scientific evidence - Trial judges must determine whether such evidence meets a threshold of scientific reliability before admission.

3. Factual Basis for Expert Opinion 

· Party tendering expert evidence must establish the facts on which expert’s opinion is based 
· Expert opinion may be based on hearsay – opinion must be specific to the case and must not be generalizations. 
4. Procedure 
· s.657.3 of the criminal code requires the Crown to give notice of expert evidence 30 days before trial and requires the defence to give notice of expert evidence not later than the close of the Crown’s case.
· Expert must be “qualified” to give opinion evidence during a voir dire (briefly elicitor his/her qualifications) – often just admitted by opposing party.  Such voir dires are usually conducted in the presence of the jury.
Charter Remedies
[§6.01]
Introduction
76
( S. 52(1) of the Charter proclaims that “any law that is inconsistent with the provision of the Constitution is, to the extent of the inconsistency, of no force of effect.”  

· Section 24 is the remedial section.  The Accused  must be before a court of competent jur’n- a ProvCrt judge at a prelim is not one - to apply for such remedy as appropriate and just in the circumstances when rights have been infringed.  See page 72 for remedies available.

· Remedies a court may grant under s. 24 will vary – ex. declaration, judicial stay of proceedings, exclusion of evidence, adjournment in favour of the accused, costs in favour of the accused, reduction in sentence (severely restricted)
· S.24(2) allows for the exclusion of evidence obtained in a manner that infringed or denied any rights or freedom where the admission of that evidence would bring the administration of justice into disrepute. 
[§6.02]
Challenging the Validity of Legislation
77-78
Application is made under s.52(1) of the Constitution Act that the provision is of “no force or effect.”  The court will go through a two-stage process:  (1) a determination must be made that the provision is inconsistent with a Charter right or freedom- onus on the A on balance of prob; (2) a s.1 analysis to determine w/t the infringement or denial is a “reasonable limit prescribed by law as can be demonstrably justified in a free and democratic society”- onus on the C (framework for s. 1 analysis set out in Oakes).  The first inquiry is established by applicant on a balance of probabilities and the 2nd inquiry shifts the onus to the Crown to demonstrate that the provision is justified under s.1.

1. to save a provision under s.1, Crown must demonstrate the objective of the legislation is of “sufficient importance to warrant overriding a constitutionally protected right or freedom”
2. Crown must show the means chosen to achieve the objective are reasonable and demonstrably justified.  This requires that the means be rationally connected to the objective and that they impair the right or freedom “as little as possible”.   The court will also look to proportionality between the effects of the impugned provision and the importance of the objective.

( The person challenging the validity of legislation must give notice to the Attorney General 
[§6.03]
Judicial Stays of Proceedings
78
( Under s. 24(1) can terminate proceedings by way of a judicial stay of proceedings- VERY RARE and only in CLEAR CASES

[§6.04]
Judicial Stays for Unreasonable Delay
78-79
( May be granted if there was a violation of s. 11(b) – unreasonable delay- also applies to sentencing proceedings
( Applications usually made to trial judge in a pre-trial motion- should be supported by affidavit evidence.  Application must be made known to the Crown.
( Factors to consider and weigh are length of delay, waiver, reasons for delay, and particularly the prejudice to the A
[§6.05]
Exclusion of Evidence (s. 24(2))
79-80
( No real system has been put into place to determine exclusion of evidence but at least 3 things have been settled: 
(1) Crt of Competent Jur’n:  the only crt of competent jur’n to exclude evidence under s.24(2) is the trial crt; 
(2) Procedure: is to declare a voir dire; 
(3) Onus:  applicant bears the burden of persuading the crt on a balance of probs that his Charter rgts have been infringed.  If breach is established, the applicant carries a further onus of establishing that the admission of the impugned evidence could bring the admin of justice into disrepute.   When deciding whether the evidence resulting from a Charter breach could bring the administration of justice into disrepute, the court classifies the evidence as “conscriptive” or “non-conscriptive”
( Conscriptive Evidence- when accused was compelled to participate in the creation or discovery of evidence contrary to the Charter rights: bodily samples- will almost always operate to render the trial unfair and will result in its exclusion
( Non-Conscriptive Evidence- rarely operate to render the trial unfair and the court will move on to consider the seriousness of the violation and the effect of exclusion on the repute of the administration of justice.   ie: non-consensual search of a vehicle- will rarely operate to render the trial unfair
( Derivative Evidence- evidence derived from excluded evidence may also be excluded- ie: murder weapon derived from stmt

· General rule: Crown must be given reasonable notice of such application and also raise Charter objections to the admissibility of evidence before and not after the Crown adduces the evidence.  If appropriate notice is not given, the judge may refuse to entertain the application for exclusion, however it is more likely they would grant an adjournment to allow for adequate preparation to protect constitutional rights
· It is only in exceptional cases that a Charter application can be brought for the first time on appeal. 

[§6.06]
Unreasonable Searches   (common under s.24(2))
80-82
( Section 8 of Charter gives the A the right to be secure against unreasonable search or seizure– search is reasonable only if (a) it is authorized by law (see page 81), (b) the law is reasonable; and (c) the manner in which the search was carried out was reasonable
( A must show (1) search was unreasonable; (2) admission of the evidence would bring the admin of justice into disrepute; (3) that the A had a privacy interest in the premises searched. 


· Section 8 protects a subject’s “reasonable expectation of privacy”, which is determined on totality of circumstances as listed on page      

81.  Once a reasonable expectation of privacy has been established, the court must determine whether the search was reasonable (i.e. authorized by law and the law was reasonable) – see page 81 for factors determining whether search is “authorized by law” 
· Searches can be attacked by focusing on defects in the warrant or on improprieties in how it was obtained and even on how there were insufficient grounds to issue the warrant.  Insufficient grounds for the search warrant will result in the warrant being ruled invalid establishing s.8 violation.

· Defence must show search was unreasonable within the meaning of s.8 AND on a balance of probabilities that because of the breach, the evidence should be excluded under s.24(2) on grounds that its admission could bring the administration of justice into disrepute.  To raise s.8, the applicant must demonstrate a constitutionally recognized privacy interest in the place or property searched.

· Important area of the law of search and seizure deals with searches of law offices and seizure from lawyers of material that may be protected by solicitor-client privilege (see page 82) 

[§6.07]
Right to Counsel   (common under s.24(2))
82-83
( Section 10(b) of Charter gives a person the right on arrest or detention to retain and instruct counsel without delay and to be informed of that right.  There are 3 ways in which a detention may arise (1) when the accused is physically confined or detained (2) when a state authority assumes control over the movement of a person by way of a demand or a direction which may have significant legal consequences (ex. demand for breath sample) and (3) when the person interacting with police acquiesces in a deprivation of his or her liberty, reasonably believing that they have no other choice. 
( Case law emphasize that right to counsel under 10(b) places 2 duties on the authorities at the detention stage: informational and implementational:

Informational: requires the police to inform a detainee of the right to retain counsel w/out delay, the availability of Legal Aid 

and duty counsel and means of accessing this service.

Implementational: requires police to provide detainee with a reasonable opportunity to exercise the right “except in urgent and dangerous circumstances” and to refrain from eliciting evidence from the detainee until the right has been exercised.  

If detainee is not reasonably diligent in exercise of the right, or clearly waive the right, police may continue their investigation.  Onus on accused to show that s/he asked for right but it was denied or accused was denied the opportunity to even ask for it.
· Detainee entitled to counsel of choice (within reason, not if counsel of choice can’t be reached within reasonable time)
-       Accused can waive right to counsel as long as they are fully informed and have knowledge of their s. 10(b) rights 


( Where there has been a denial of the right to counsel, evidence obtained after should be excluded.
[§6.08]
Disclosure- s.7
84
( Accused has a right to get full disclosure but A shouldn’t be completely passive – have to request info (due diligence)
( Crown’s duty extends to relevant info possessed by gov’t agencies or gov’t funded organizations.

· Relevant information applies to both inculpatory and exculpatory evidence and does not matter whether Crown intends to tender evidence at trial and includes not only actual evidence, but also includes the production of information that can reasonably be used by the accused in meeting the case for the Crown, advancing defence or otherwise affect the conduct of the defence.  If Crown is doubtful about relevance, the Crown must establish its discretion in favour of the accused.  Only clearly irrelevant or privileged info may be withheld.

· S. 24(1) of the Charter governs the remedies available to an accused for an infringement of the right to full disclosure – Court may order production, adjourn the trial for further disclosure, or in the most EGREGIOUS examples, enter a judicial stay or proceedings. 

YouTH CRIMINAL JUSTICE ACT

[§7.01]
Introduction
86
(Youth Criminal Justice Act replaced Young Offenders Act in 2003.  

[§7.02]
Jurisdiction 
86
· Youth Justice Court has jurisdiction over offences alleged to have been committed by persons between the ages of 12 and 18 years, less a day ( proof of age can come from testimony of parent, birth certificate, business record of a society that has care or control of young person, info that court considers reliable
· Generally there is a ban on publication of the name of any young person and access to the records of young persons is strictly monitored.


[§7.03]
Alternatives to Charging an Offence
86-87

1. Extrajudicial Measures


(if transgression is minor and no bodily harm, s.6 of YCJA places an obligation on police officers who is investigating an offence whether it would be sufficient to take no further action, and just warn the young, administer a caution or refer them to community based agency that assist young person not to commit offences. Crown Counsel has same authority – can issue a caution letter rather than approving charge

.


1. Extrajudicial Sanctions


(ss. 10 – 12 YCJA may be used if extrajudicial measures not adequate and depends upon young person accepting responsibility for behavior.


(If person fails to comply with sanctions (written/verbal apology, counseling etc,), young person can be prosecuted for offence.  Police and Crown still obliged to look at alternatives to charging young person, DA should ask if extrajudicial measures have been considered.

[§7.04]
First Appearance
87
( Judge has several obligations at young person’s first appearance on charge in youth justice court (s.32) – read chg, inform youth right to retain legal counsel, if 14 or older when offence committed and Crown announced intention to seek an adult sentence, to inform youth that upon finding of guilt and adult sentence may be imposed, if 14 or older when offence was committed and was charged with a  “presumptive offence” under s.2 (murder/aggravated sexual assault) then an adult sentence will be imposed unless court orders otherwise.

Sentencing

[§8.01]
Introduction
92
· Ensuring that a fit sentence is imposed is a vital part of the practice of criminal law.

[§8.02]
A Sentencing Hearing – The Process
92-98
· Sentencing hearing starts with either the admission or determination of guilt of the accused.


1.
Preliminary Issues:  

a. Alternative measures.  If the accused does NOT have a criminal record and wants to admit the allegations, then before a plea is entered, the Defence counsel should explore whether the Crown will agree to approve an alternative measures program.  Crown must be satisfied that the measure would be appropriate having regard to the needs of the alleged offender, interest of society and interest of the victim.  This is not available if person denies allegation, however, admission, confession or statement accepting responsibility is not admissible as evidence against person in civil or criminal proceedings.  If an alternative measures program is completed, the Crown then directs a stay of proceedings on the charge and no criminal record results.  If not completed, Crown will likely continue to proceed with charge.  Court may also dismiss charge.
92
b. Determination or admission of guilt. Before client enters a plea, Defence counsel must be satisfied that the person truly admits the offence and is entering the plea for appropriate reasons.  Defence counsel should have reviewed the charges with the client and considered whether any legal defences are available.  Counsel should receive sentencing position from Crown and discuss with Crown their position before speaking to client and advise them what Crown will be seeking.  Note: Charges from other jurisdictions can be “waived” into a jurisdiction for a guilty plea in order to combine it with other files.
92-93
c. Pre-Sentence reports. Court may order probation officer to prepare and file a pre-sentence report to assist the court when imposing a sentence or when determining if the offender should be discharged. (s.721).  Defence should obtain a copy and review it to ensure compliance with s.721.  Defence counsel will be restricted to making submission regarding the inaccuracies and requesting that sentencing judge disabuse his/her mind of these improper matters.
93

2.
Crown’s Submissions:
93-95
a. Facts: crown will read the facts into the record.  Crown and defence may also provide an “agreed statement of facts”.  If the Defence disputes any facts, the Crown may call evidence at the sentencing hearing to prove the facts in issue.

b. Victim impact statements: s.722 – must follow prescribed form and will detail the emotional and financial impact of the offence on the victim
93
c. Criminal record: Crown will seek to file a criminal record, Defence counsel should make sure that the file is accurate before it is filed in court.

d. Law: Crown must refer to any law relevant to the hearing.  Ss.718, 718.1, 718.2 – sets out purpose and principles of sentencing and sentencing decisions. Sentence must be proportionate to the gravity of the offence and degree of responsibility.  Mitigating circumstances will be considered.

e. DNA Sample: Crown often applies for DNA sample to be taken from accused during sentencing hearing, and judge may order this for specific offences. ( For primary offences (ex. murder, sexual assault, kidnapping) committed after legislation came into force (June 30, 2000) the burden falls on offender to establish that the order would impact privacy and security of offender and is grossly disproportionate to the public interest in the protection of society and proper administration of justice (s.487.051(2)). ( For primary offences committed before June 30, 2000 court has discretion and the Crown has the burden of satisfying the court that it is in the interests of the administration of justice to make the order for DNA.  (For secondary offences (ex. assault, dangerous driving causing bodily harm or death), the Court has discretion whether or not to make DNA order. 
f. Sentencing position – Crown makes submission to judge as to the sentence the Crown deems appropriate.  There can be a “joint submission” by Crown and Defence, but the court is not bound
95

3.
Defence Submissions:
95-98
a. Facts 
95
Facts must be based carefully because there are implications beyond just the sentence.  Several subsequent decisions affecting the offender during the sentence may be based on those details.  (ie. Parole Board, Psychiatrists, etc) If disputed facts are an important element of the case, the judge may strike the guilty plea and order a trial.
b. Offender’s Circumstances
96-97
Provide court with details of the offender’s background, possibly present character evidence and some detail or explanation as to any criminal record that exists.
i. Client background – ex. correct name, age and date, place of birth, marital status, education and training, occupation, length of time in community, physical and mental health, etc. 
ii. Character evidence – ex. info from family members, employers, character references, etc. 
iii. Criminal record – may address aggravating or mitigating circumstances relating to offender’s past record
c. Sentencing position and rehabilitation plan
97-98
Canvass past sentencing cases involving similar offences and offenders of similar background to determine appropriate range of sentencing.  If accused was detained, use this info to persuade judge to give credit for actual time served (argue double credit).  Make known to the Courts various programs and facilities available to assist in tailoring the sentence to fit individual.  Advise client to start rehabilitative actions before sentence hearing to demonstrate offender’s commitment to reformation.  Duty of Defence counsel to bring to the attention of the court particulars of any reasonable chance of rehabilitation outside of custody to urge the court the least restrictive reasonable alternative sentence in the circumstances.    S.718.2(d) – offender should not be deprived of liberty if less restrictive sanction may be appropriate in the circumstances.  S.718.2(e) – requires court to consider all available sanctions other than imprisonment for every offender, but pay attention to aboriginals.
[§8.03]
Checklists for Preparing Submissions to Sentence
99-101
· Considers the offence and offender, protection of the public and rehabilitation of offenders
appeals [9.01-9.22 not examinable]
precedents [not examinable]
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