
Security in Commercial Transactions – PPSA
APPENDIX 3:  PPSA QUESTIONS
79-80
1. Does the PPSA apply?  Review ss. 2, 3 and 4.

2. If the PPSA applies, have the following matters been completed:

(a) Is the secured party in possession of the collateral or has the secured party registered a Financing Statement in the Personal Property Registry?

(b) Has the security interest attached, i.e.:

(i) Has value been given?

(ii) Does the debtor have rights in the collateral?

(iii) Is the collateral in possession of the secured party or has the debtor signed a security agreement which describes the collateral in accordance with s. 10?

3. What is your client’s position vis-à-vis competing claims by third parties?

4. Have you included in the security agreement all rights and remedies not addressed by the PPSA?  Does Part 5 of the PPSA apply (i.e. does your client’s security interest secure payment or performance of an obligation)?  Is any of the collateral consumer goods?

[§3.01]
INTRODUCTION
37
1. Purpose of the Personal Property Security Act (“PPSA”)

The PPSA provides a set of rules that govern the rights of creditors and debtors when personal property is used as collateral to secure payment of a debt.

[§3.02]
THE CONCEPT OF SECURITY
37

1.  What is Security?
37
Security is an interest in property given in support of a promise to pay or do something.
If the debtor does not pay the money or perform its obligations as agreed, the creditor may look to its security to satisfy the obligation.

Common terms referring to security: charge; lien; security interest; mortgage; hypothecation; pledge.

2.  Granting of Security
37-38
Virtually any property can be offered as security for any obligation.
3.  Secured vs. Unsecured
38
A creditor who does not take security is unsecured.  A promissory note is not security; it is simply evidence of a debt.

[§3.03]
KINDS OF SECURITY
1.  Property – Real or Personal
38
Property is either real property or personal property.

(a) Fixtures

(b) Property covered by other legislation or common law
2.  Fixed and Floating Charges
38
[§3.04]
PPSA – OVERVIEW
38-45
1.  Purpose of the PPSA
38
A creditor who takes security needs to know if there are competing secured parties.

2. Scope of the PPSA
39
The PPSA creates a single statutory regime that governs secured personal property transactions in British Columbia.

Policy:

To facilitate commerce, parties to financing transactions (debtors and secured creditors) need to have clarity and predictability around secured financing practices.  By having one statute that provides a legal structure for non-Bank Act commercial and consumer financing transactions that involve the taking of security over personal property, the parties gain predictability and commerce is free to operate.
3. Definitions
39
The definitions set out in s. 1 of the PPSA are critical.  

Definitions necessary to explain how a creditor takes a security interest:
Debtor
39

Default
39
Goods (including: consumer goods; inventory; equipment)
39
Secured Party
39
Security Agreement
40
Security Interest
40
4.  Substance over Form
40
The PPSA applies to every transaction and agreement that in substance creates a security interest, without regard to either the form of the agreement or title to the collateral. 
Policy:

The objective of the PPSA is to provide one system for personal property security transactions.  The common point for all such transactions is that they provide, through contract, a party to who an obligation is owed with an interest in personal property that will permit that party to look to the property as a source of recovery should the obligation not be performed.
The PPSA protects potential creditors because parties cannot structure a deal to avoid the application of the PPSA.


5. Deemed Security Interests
40
The Act deems certain transactions and agreements to create security interests, even though they do not secure payment or performance of an obligation.
Policy:
One of the main goals of the PPSA is to facilitate commercial financing transactions by allowing parties to structure their agreements and transactions freely.  The Act provides exceptions and imposes protections when innocent third parties could be misled or when they are unlikely to be aware that an agreement might exist.
Deemed security interests include: 
· a transfer of an account or chattel paper; 

· a commercial consignment; and

· a lease for a term of more than one year
41 

· includes leases that are or could extend for more than one year; but

· excludes leases where the lessor is not ordinarily in the business of leasing goods.

6. Exclusions
41
The PPSA governs consensual security interests granted over personal property in British Columbia only.  The PPSA excludes common law and statutory liens and charges, and Bank Act security interests.
Policy:

The division of powers under the constitution and the principle of paramountcy prevent the PPSA from displacing federal statutes that govern security.  Interests in real property are comprehensively governed by a land registry system.  Liens and other interests in personal property that arise at common law and under other statutes, generally arise by operation of law rather than out of an agreement between the parties and, therefore, rightly fall outside the PPSA.
Exclusion categories (s. 4): 
(a) non-contractual liens;

(b) liens governed by federal legislation (e.g. s. 427 of the Bank Act);

(c) interests arising in connection with land; and
(d) certain assignments (e.g. wage assignments).

7. Enforceable Security Interest
42
In order for a secured party to be able to claim priority to a debtor’s collateral, the secured party must have a security interest in the collateral that is enforceable against third parties.

Policy:

If secured party it wishes to enforce its rights in the collateral against competing creditors, it must comply with s. 10 and create an enforceable security interest. 

If competing creditors claim an interest in certain collateral, each must be able to produce an agreement signed by the debtor, so there is no dispute over to which parties the debtor intended to grant a security interest.  A written agreement is not necessary if the debtor gives the creditor possession of the collateral, since possession is sufficient evidence of the debtor’s intentions.

A secured party must have some assurance that it is receiving a secured interest and that competing creditors can evidence their secured interests.  Since a signed security agreement is to be enforceable against the interests of other creditors, the security agreement must be clear as to exactly what collateral is being charged.
S. 10 provides that a security interest is only enforceable against a third party if the secured party:
(a) is in possession  of the collateral (must be both real and apparent); or

(b) has a signed security agreement containing an appropriate description of collateral.  Collateral may be described 4 basic ways (s. 10(b)): 

(i) by item or kind;

(ii) by category (good, securities, instruments, documents of title, etc.)
(iii) all PAAPP (Present and After Acquired Personal Property); or

(iv) all PAAPP “except.”

8. Security Interest Continues in Collateral that has been Transferred
43
An attached security interests continues to exist against the collateral, even in the hands of a transferee of that collateral, unless the transferee has priority over the secured party.

9. Proceeds
43
A security interest in collateral also extends to any proceeds of the collateral.

Proceeds may be derived directly or indirectly and may be proceeds of proceeds.  May be chattel paper, money, goods, instruments or accounts.

10. Obligation Secured
43
A security agreement must describe the obligations that are being secured.  The description may be general or specific and depends on the transaction.
11. Events of Default
43
A security agreement should specify events of default and the secured party’s remedies upon default.

Common events of default include: non-payment or non-performance; bankruptcy; receivership; insolvency; material adverse change in financial situation; commencement of enforcement proceedings; and judgement.

Part 5 deems remedies which are enforceable upon default of the debtor’s obligations therefore the security agreement does not technically require default and remedy sections; however, Part 5 does not apply to a “lease for a term of more than one year” nor a “commercial consignment.”

12. Terms of a Security Agreement
44
Under the PPSA, the parties enjoy freedom of contract, subject to certain limitations that have been included for policy reasons.

Policy:

To allow business to shape the way it carries on, parties to a security agreement should have freedom to contract to the extent possible.  Some limitations are necessary for policy reasons, such as the need to protect vulnerable parties.
A security agreement is effective according to its terms, as long as it:

(a) is signed by the debtor; 
(b) includes a clause granting a security interest; 

(c) describes the collateral in accordance with s. 10; and

(d) describes the obligations secured.

13. Notice System
44
The PPSA creates a system whereby secured parties give notice of their security interests to other creditors.

Policy:

A party to a commercial transaction often must decide whether to advance money to a debtor or supply goods on credit, on the strength of certain collateral the debtor offers as security.  The notice system created by the PPSA gives the creditor comfort that the collateral is not subject to prior secured claims, or claims that the creditor does not know about.
Filing a Financing Statement in the Personal Property Registry constitutes notice.
14. Complex Rules
44
The notice system created by the PPSA is governed by complex rules that determine which creditor has priority to specific collateral.

Policy:

The PPSA governs the rights and priorities of competing secured parties who have security interests in the same collateral, allowing creditors and debtors to deal with one another with reasonable assurance as to who has what rights in the collateral.
The general rule for priority is that secured parties who enter into a security agreement and give notice by filing financial statements in the PPR will have priority over competing secured parties who file later.
[§3.05]
PERFECTION
45

1. Perfection – General
45


Perfection occurs when a secured party has taken all steps necessary to ensure that its security interest is effective to compete for priority with third parties, which may also have an interest in the collateral.


Policy:



The main purpose of the PPSA is to provide a certain and predictable environment for business 
transactions that involve personal property.  This is achieved, in part, by providing some steps that a 
creditor can take to ensure that its security interest is effective and that once taken reduce the risk to 
third parties that they are misled because they didn’t know about a security interest or what priority it 
had.

Perfection is only relevant when there more than one creditor claims an interest in the debtor’s collateral.


Perfection affords priority rights under the PPSA; an unperfected interest will be subordinate to a perfected interest.  


Under s. 20, an unperfected interest in collateral is also subordinate to certain statutory interests in the 
collateral (see (a) to (d) p. 45)

Possession Formula
Appendix 3, p. 76
Registration/Possession + Attachment = Perfection

2. Requirements for Perfection
46

In order for a security interest to be perfected, it must (a) have “attached” and (b) all steps required by the PPSA for perfection must have occurred – Section 19

(a) Attachment
46


Attachment occurs when a security interest in a particular piece of collateral comes into existence.  If no interest has attached, the secured party has no interest in the property and therefore cannot exercise remedy rights under Part 5 of the PPSA.

Similarly, if security has not attached, the debtor can transfer the secured party’s interest to a third party.


Requirements for attachment are set out under S. 12 of the PPSA:


(i) Time of Attachment
46
· As between a Debtor and a Secured Party a security interest attaches when the secured party gives value to the debtor and the debtor has rights in the collateral.
· As between  the Secured Party and third Parties, there is a further requirement: that the security interest is enforceable under s. 10



(A)
Value is given
46
· Value given by secured party = any consideration that would be sufficient to support any contract or agreement & includes a creditor refraining from taking steps to collect an unsecured debt.  (See Definition in Section 1)



(B)
Debtor has Rights in the Collateral
46
· A debtor cannot grant a security interest in collateral if the debtor itself has no interest in that 
collateral.  (types of interest:  ownership, leasehold, possessory rights…See s. 12 for specific ownership interests).




(C)
Enforceable Security Interest
46
· Per s. 10:  a security interest is enforceable if:  (a) the collateral is in the possession of the secured party; or (b) the debtor has signed a security agreement that contains an adequate description of the collateral charged (refer to s. 3.04)


(ii) After-Acquired Property
47
· After-acquired property under s. 13 is intended to permit financing using inventory, accounts receivable 
& other property that the debtor does not yet own at the time that a security agreement is signed as 
collateral.  IE  grants the creditor an interest in all “present and ‘after-acquired’ computer equipment  
· S. 13(2) – exceptions to after-acquired property:  (13(2)(a) a growing crop more than one year after the 
agreement is made; 13(2)(b) consumer goods (except a PMSI – defined in section 3.07)

(b) Other Requirements for Perfection / Methods of Perfection
47

A secured party can perfect an attached security interest by i) taking possession; ii) registering a financing statement in the Personal Property Registry (“PPR”); or iii) temporary perfection.

S. 23 = no matter which way perfection is achieved, the time of perfection is the first date that the security was perfected (provided there was no lapse in perfection).



(i) Perfection by Possession – Section 24
47
· A Secured party may perfect an interest in personal property (i.e.: Chattel paper, goods, an instrument and money) by obtaining possession.    Possession must be actual possession. 

· However, if the Secured party takes possession by seizure or repossession – the interest is not perfected.  The Debtor must give possession voluntarily
· Security perfected by possession remains perfected only while the collateral remains in the Secured Party’s possession.  


(ii) Perfection by Registration – Section 25
48
· Registration of a Financing Statement in the PPR is the most common form of perfection.
· Per s. 31, for some types of collateral (money, securities, chattel paper, negotiable documents of title), a bona fide purchaser will have priority over a security interest perfected by registration, therefore for these types of collateral perfection by possession is preferable.




Policy:




The kinds of collateral captured by s. 31 are highly negotiable (that is that parties can transfer 

these simply by delivery) and innocent buyers should be able to rely on receiving possession of  

the collateral to secure their interest.  



Perhaps more importantly, commerce would grind to a 
halt quickly if the receiving party needed 

to conduct a search to ensure priority each time that party dealt with these kinds of collateral.


(iii) Temporary Perfection – Sections 5 to 7, 26 and 29
48
· S. 5, 6 & 7:  sets out certain situations where a secured party will be temporarily perfected in situations where collateral has been moved outside BC or the debtor is outside BC.
· S. 26:  Where a Secured Party perfected by possession & later returned to the debtor for a particular purpose.

· S. 29:  where a debtor sells goods subject to a security interest and the goods are later repossessed or returned to the debtor.



(iv) Special Rules:  Bailees and Proceeds – Sections 27–30
48



(A)  Perfection where Goods in the hands of Bailees – Section 27
48
· S. 27:  provides 5 ways to perfect an interest in the hands of a bailee & priority rules in respect thereof.



(B)  Proceeds – Section 28
49
· S. 28:  when the collateral is dealt with so as to give rise to proceeds, a perfected security interest continues both in the collateral and in the proceeds (unless the secured party expressly or implicitly authorized the dealing, in which case the security interest continues in the proceeds only)
· Unless the financing statement describing the proceeds has been registered, the secured party has only temporary perfection against the proceeds (15 days)

[§3.06]
REGISTRATIONS
49

1.
PPR is a Notice System
49

The PPR (Personal Property Registry) is a notice system:  it does not create a security interest and it does not determine whether a creditor’s security interest is valid.

Only financing statements / financing change statements (and court orders) are filed in the PPR; the creditor does not file a copy of the security agreement itself. 
· Note:  that the PPR is also used to register interests under other provincial statutes as well (ie:  Family Relations Act & Repairer’s Lien Act.)

2.
Elements of a Financing Statement
50



(a)
Secured Party:  
50
· Financing statement must contain secured party’s name and address


(b)
Debtor:  
50
· Specific rules & requirements for setting out debtor’s name when debtor is a corporation, partnership, trust, individual etc.  (two key  sections are: 6(c)(i) dealing with business debtor;  and 8(5) where debtor is a corporation)


(c)
Collateral Description:  
50
· Financing statement contains two “data fields” where collateral may be entered



(i)  General Collateral
50
· Description referring to “kinds” of goods ie:  securities, chattel paper, documents of title, goods (refer to PPSA ss. 9-11).



(ii)  Serial Numbered Goods
50
· All goods are classified under PPSA as “consumer goods” “inventory” or “Equipment”.  Certain goods must be described by serial number (Defined as “Serial Number Goods” in S. 1 Definitions; includes boats, motor vehicles, trailers, aircrafts, manufactured homes & outboard motors)
· When the debtor holds serial numbered goods as equipment, registration gives the secured party priority over:  a buyer w/out notice; and over other secured creditors per s. 35

· When the debtor holds serial numbered goods as inventory, serial numbered goods should not be registered as collateral


(d)
Term: 
51
· The registering party determines the period of registration.  Costs increase according to the length of registration.

3.
Multiple Debtors:
51


A single financing statement may perfect security interests granted by any number of debtors pursuant to any number of security agreements. (per s. 43)

4.
Timing of Registration – Before Attachment
51


A security Agreement must be signed before Security attaches, however security interest can be registered before it attaches, or before it is even granted. (per s. 43)

5.
Amendments to Existing Registrations
51

Financing Change Statements are used to make changes to existing financing statements (ie: debtor changes its name, transfers collateral to a third party, secured party transfers their interest to a third party or to extend the period of registration).

6.
Misleading Information
51


Per s. 43(6) the validity of a financing statement is not affected by defect, irregularity omission or error unless the defect etc. is “seriously misleading”  (Objective test per s. 43(8) – not necessary to prove anyone was actually misled)

7.
Section 18 Demands
52

Parties with an interest in the collateral may request a copy of the security agreement to which the financing statement relates from the secured party.  Obligation to provide any person requesting a copy within 10 days.

8.
Removal of Invalid Registration
52

s. 50 sets out the process by which a debtor may have a financing statement removed or amended where a secured party does not have a valid interest in the debtor’s collateral.

9.
Registration is not Knowledge
52

s. 47 provides that registering a financing statement does not by itself constitute express constructive or implied knowledge of any person of either the statement itself or the security agreement.

10.
Jurisdiction
52

Generally, a secured party must perfect in the jurisdiction in which the collateral is located.  Exceptions include intangibles and mobile goods (see sections 5-8)

11. 
Floating Charge on Land
52

The PPR is the proper office for the registration of an uncrystallized floating charge on land (s.203 of the LTA)

12.
Registration is Electronic
52

The PPR requires all financing statements (and changes thereto) to be registered electronically.

13.
Searches
52


Searches can be conducted on line by the creditor or debtor.  Close matched are included in search results.  Results will not indicate or absolutely determine priorities as priority is as established under PPSA rules.
[§3.07]
PRIORITIES
53

1.
PPSA Determines Priorities
53

The PPSA provides a set of rules to determine ranking, or priority, of claims of creditors who have security interests in the same collateral.  The common approach is to first establish if any special priority rules apply.  If not, the residual priority rules of s. 35 apply

2.
Nemo Dat Quod Non Habet
53

“A debtor cannot give to a secured party a greater interest in the collateral than the debtor has.”  Except where modified by the PPSA, a secured creditor’s interest in the collateral will be subject to the rights of other parties who have already taken an interest in that collateral.?

NOTE:  

· s. 4 of the PPSA states that collateral that is already subject to an interest that is outside the scope of the PPSA, the PPSA interest will be subordinate to that prior interest.

· PPSA interest will rank after a security interest granted under s. 427 of the Bank Act.

3.
Residual Priority Rule – Section 35
53
The residual priority rule is the general rule applied where no special priority rule applies.  Priority is determined as follows: 
· Between two perfected security interests, priority goes to the first to register, perfect, or temporarily perfect its security interest.

· A perfected security interest has priority over an unperfected security interest.

· Between two unperfected security interests, priority goes to the first to attach to the collateral.

EXCEPTIONS TO THE S. 35 RESIDUAL PRIORITY RULE
54-55
4.  
Purchase Money Security Interest (“PMSI”) – Section 34
54

A PMSI is created when a secured party provides financing which is used by the debtor to acquire collateral.  A PMSI also includes the interest of the lessor of goods under a “lease for a term of more than one year” and the interest of the consignor under a “commercial consignment.”
Policy:
The secured party under a PMSI is enabling the debtor to acquire more collateral.  The debtor would likely be unable to obtain any further financing after giving a security agreement containing all PAAPP. The prior secured party was not relying on this collateral when it extended credit and is therefore not misled or disadvantaged by this rule.
A PMSI has “super-priority in the following circumstances (s. 34): 

· For collateral (other than inventory or intangibles): the security interest is perfected within 15 days of the debtor obtaining possession.

· For intangibles: the security interest is perfected within 15 days of attachment (because they can’t be possessed).

· For inventory: on or before the debtor obtains possession and the secured party has given notice to all other secured parties who have previously registered a financing statement containing a description of the same item or kind.
Issues: 
· The secured party must have evidence that it financed the collateral.

· A PMSI only extends to the financed portion of the collateral.

· Where two PMSIs are granted by the debtor in the same collateral, the sellor, lessor or consignor has priority (s. 34(4)).

· A PMSI only has priority over security interests in the same collateral granted by the same debtor.

5.  
Buyers and Lessees of Goods - Section 30
55
A buyer or lessee of goods sold in the ordinary course of the seller or lessor’s business has priority unless the buyer/lessee knows that the sale is a breach of the security agreement.
Policy:
Bona fide purchasers need to be protected when they purchase collateral in the ordinary course of business.
6.
Transferees on Negotiable and Quasi- Negotiable Collateral 
55
Negotiable and quasi-negotiable collateral include money, instruments, securities, chattel paper and negotiable documents of title.  A bona fide purchaser who takes possession will have priority over secured interests that are not perfected by possession.
Policy:
Innocent third-party transferees should be entitled to rely on possession.
7.
Lein Holders – Section 32
55
A lien arising from provision of materials or services in respect of goods will have priority unless the statute provides otherwise.
Policy:

The materials and services increase the value of the collateral.  If the secured party had priority, it would obtain an unfair windfall.
8.
Subordination Agreements – Section 40
p. 55

A secured party may contractually subordinate its security interest to any other interests, including third-party interests even where the third party is not party to the agreement.   A subordination agreement is effective even if it is not registered.
9.
Other Priority Rules – Sections 29, 36, 37 38, 39
p. 55
Crops (s. 37): treated as personal property even when they are still growing.  Priority rules parallel those for fixtures (s. 36).
Accessions (s. 38): goods that are installed or affixed to other goods.  Security interest in goods is preserved even after they become accessions.  Priority rules parallel those for fixtures, except there are no additional registration requirements.

Processed or Commingled Goods (s. 39): goods such as raw materials or ingredients that are combined into one product so that their identity is lost in the product.  The secured party loses security interest in the goods but is given a prorated security interest in the end product.
[§3.08]
BANK ACT SECURITY
56
Policy:

Bank Act Security can only be taken by chartered banks and in certain types of collateral; it effectively transfers title to the collateral to the Bank.  

S. 427 of the Bank Act permits a company to charge its inventory and manufacturing equipment in favour of a chartered bank.  This is both a transfer of legal title of the collateral and an equitable assignment of the future collateral.  The bank may take possession and sell the goods.  But, the rights of the bank are void as against other creditors and subsequent bona fide purchasers for value.  Therefore, the Bank Act has limited application in BC except in the case of the distraining landlord. 


[§3.09]
FIXTURES
56
Policy:



Fixtures are personal property that has become affixed to real property.  Whether something is a fixture is determined at common law.


As between two secured creditors with security interests in the fixture, priority is determined in the same way as if the fixture was normal personal property under the PPSA.

1.
The Fixture Rule – Section 36
56


(a) Security interest attaches before or at time good becomes fixture



(i) existing interest in land



Priority over a person with an existing interest in the land.


Policy:



The existing interest in the land was taken before the good was affixed.  Therefore, the person with the interest in the land did not consider the value of the fixture when taking the interest in the land.


(ii) interest in land or advance by mortgagee after good becomes fixture



Priority over the security interest unless the secured party has filed a Fixtures Notice against title to the land.



Policy:



When an advance is made or an interest in the land is taken after the good becomes a fixture, the mortgagee making the advance or the person taking an interest in the land likely has considered the value of the land including the fixture when deciding to make the advance or take the interest.  Where a Fixtures Notice has been filed against the land, the person or mortgagee then has notice of the security interest in the fixture and will not make the advance or take an interest in the land on the basis of the value of the fixture.


(b) Security interest attaches after good becomes fixture 



Any person with an existing interest in the land has priority over the security interest.

[§3.10]
RIGHTS AND REMEDIES ON DEFAULT – ENFORCEMENT OF SECURITY INTERESTS
57

1.
PPSA Part 5
57

Policy



Part 5 of the PPSA governs the rights and remedies of the secured party and the debtor upon default by the debtor.

Section 56 is a complete code for enforcing security interests.  The remedies of a secured party are limited to the rights provided in the security agreement, the rights and remedies in Part 5, rights of removal of fixtures and rights to seize and dispose of crops.  


The debtor cannot waive or vary any of its rights under Part 5 until after default.  


When the same obligation is secured by an interest in land and a security interest under the PPSA, the secured party can choose to proceed under either or both regimes.


2.
Contractual Rights – Section 58
58

Policy



The secured party may seize or repossess goods by any method permitted by law, unless the security agreement otherwise provides.


Exception: if the collateral is consumer goods and the debtor has paid at least 2/3 of the obligation secured.

3.
Sale of Seized Collateral – Section 59
58

Policy



The secured party may dispose of collateral by private or public sale after giving 20 days’ notice to the debtor (and any guarantors) and to other parties with a subordinate perfected security interest in the collateral, or who give the secured party notice of their interest.


Before a secured party disposes of collateral, other parties with interests in the collateral that will be extinguished by the disposition need to have notice, so that they can take steps (if necessary) to protect their interests.

Ss. 59(7) and 59(8) require the notice of disposition to set out the amount owing to the secured party.  Anyone who receives the notice of disposition can redeem the collateral by paying the amount and then the party steps into the shoes of the enforcing secured party.

4.  
Payment of Sale Proceeds -- Section 60
58
Policy:
Any surplus must be paid to other perfected secured creditors before the debtor can receive any of the surplus money.  
5.  
Voluntary Foreclosure Buyers -- Section 61
59
Policy:


If the collateral is worth less than the obligation secured, a secured party may wish to conduct a voluntary foreclosure, in which the collateral is taken in full satisfaction of the obligations.

The debtor or any other party, who receives notice of a voluntary foreclosure, has 15 days to deliver a notice of objection to the secured party, in which case the secured party must dispose of the collateral under s. 59.

6.
Redemption and Reinstatement – Section 62 
59
Policy


After default, the debtor can (in certain circumstances) reinstate the security agreement, and any party who receives a s. 59 notice of disposition has the right to redeem the collateral by paying the obligation secured and the secured party’s expenses.


It is irrelevant to the secured party whether it is paid out of the proceeds of disposition of collateral or the redemption amount, and by allowing redemption, the debtor and other parties may better protect their interests in that collateral.

Every party who receives the s. 61 notice can redeem the collateral by paying the obligation secured, along with the reasonable expenses of the secured party for seizing and preparing the collateral for disposition.

If the collateral is consumer goods, s. 62 provides that the debtor may reinstate the security agreement by paying all amounts actually in arrears (not including any accelerated amounts), plus the secured party’s reasonable expenses.

7.
Receivers – Section 64
59
Policy:


A secured party may appoint a receiver to enforce the security agreement and dispose of the collateral.  A receiver can either be appointed under the security agreement (called an “instrument appointment”) or by court order (a “court appointment”)

Most of the provisions of Part 5 apply to receivers in the same way that they apply to secured parties.
8.
Consumer Goods – Special Enforcement Rules – Section 67 
 60
Policy:


In the case of consumer goods, a secured party must either seize the collateral or sue the debtor.  Unlike with other collateral, the secured party cannot do both.


As between consumers and secured parties, secured parties are presumed to be the sophisticated parties, such that they know enough to beware of lending where the value of the collateral won’t cover the debt and interest.


There are six exceptions to this “seize or sue” rule.  The most common exceptions:


(a). if the debtor is a company, partnership or joint venture;


(b) the obligations of the debtor and guarantor are revived if the seized consumer goods are returned to  the debtor within 20 days; and


(c) if the debtor has engaged in wilful or reckless acts or neglect which has caused substantial damages or deterioration to the goods.

[§3.11]
GUARANTEES
60

1.
When is a Guarantee Used?
60

Commonly taken from:


(a) the principal shareholders of a corporation to support a debt of the corporation;


(b) the parent of a subsidiary corporation to support a loan to the subsidiary.



2.
Guarantee vs. Indemnity
60

A guarantee is collateral to another agreement while an indemnity is an independent obligation.  
  

3.
Co-Guarantors (Joint and Several Liability) 
61

Provided the guarantee is joint and several, the lender may recover the full amount outstanding from any of the guarantors upon a default by the debtor.   

4.  
Preparing a Guarantee 
61
(a) Business Corporations Act

Under the Company Act, a company could not give a guarantee if the company was insolvent.

S. 142 of the BCA provides that directors must be of the opinion that the giving of the guarantee is in the best interests of the company.

It is usual practice to require a company giving a guarantee to provide a certified copy of a resolution of the directors stating that, in their opinion, the giving of the guarantee is in the best interests of the company, as well as a certificate from an officer of the company confirming that the guarantor is not insolvent.

(b) Opinion Letter
Corporate guarantors: it is usual to get an opinion from the lawyer that the guarantors have the corporate power and capacity to guarantee the debts of the borrower and that the guarantee has been duly authorized, executed and delivered by each of the guarantors. 
(c) Certificate of Independent Legal Advice
When the individual guarantor is not directly related to the business of the company that is obtaining the loan, it is important for the lender to obtain a certificate of independent legal advice with respect to the guarantor and the guarantor’s giving of the guarantee.
5.  
Enforcement of a Guarantee
62
The lender need not attempt to collect the debt by suing the borrower or by enforcing other security it holds for the debt before proceeding against the guarantor.  
6.
Defences to the Creditor’s Claim  
62
Common defences:
(a) Release of the guarantor by variation of the principal contract
Variation of the contract with the principal debtor.

Novation of the principal contract.

Material alteration of the principal contract.
(b) Alteration of the guarantee instrument itself
(c) Release of the guarantee by giving time to the principal debtor

(d) Release of the guarantor by impairment of the security

(e) Discharge Pro Tanto
To the extent that the guarantor’s interests have been prejudiced by the creditor’s dealings with the security.
(f) “Seize or Sue”
s. 67
(g) Foreclosure
If a creditor forecloses upon real property and obtains an order absolute, he or she will lose his or her claim against the guarantor.
(h) Conduct vitiating the formation of a valid contract

Misrepresentation, non est factum, fraud and mistake
7.
Assignment of Security and Liability
62
If a guarantor pays the creditor the entire amount of the indebtedness of the debtor, the guarantor inherits the rights of the lender against the debtor and is entitled to transfer, assign or convey the security from the creditor. 
[§3.12]
DUE DILIGENCE
63


Policy



Due diligence is essential for a lender to determine whether it is getting the security and priority rights that it intends to get.

1.
Corporate Power and Capacity
63

It is prudent to obtain certified copies of directors resolutions authorizing the borrowing of money, granting of security, or guaranteeing of debt. 

2.
Searches
63

There are many searches that may be performed to disclose other claims that may have priority over PPSA security.  However, many are not registered and cannot be searched.  
  

3.
Indian Act – Section 89 
63

Security from Indian Band or Status Indian is outside of PPSA. 
4.  
Other Governing Statutes 
63
Another statute may grant a lien or other interest in the property of the debtor, which would have priority over the PPSA security interest.  
[§3.13]
COMMON PITFALLS
63

When entering a debtor’s name in a financing statement, commas and periods are not to be used. 
A description of equipment without further reference to the “type” or “kind” is inadequate for a description of the collateral in a security agreement and a financing statement.
If a secured party wishes to obtain a PMSI in inventory, registration of a financing statement and a PMSI Notice to prior secured creditors must be completed before the debtor takes possession of the collateral.  PMSI notices are required for inventory but not for other collateral.

Registration of serial numbers is not necessary for inventory.

Refuse to give priority opinion.

Promissory note is not security.  It is a negotiable instrument.
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