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	A

	Abuse of Process, lawyer duty not to use court processes to PCH Ch. 8, R(1)(a)

· Cause delay

· Cause unnecessary cost

· Maliciously prosecute [crim] (tort)

· Unnecessary, repetitious questions (in exam disc)
· Improperly garnish/execute against ppty
	49

	Abuse of Witness / Tampering with
	50L

	Accountability to the Public
· Legal Profession Act, Part 3
	9

	Accuracy of Pleadings (duty not to mislead, incl not to:
· Put fwd baseless claims
· Put fwd facts known to be false
	49

	Admission of Discipline Violation 

Law Society Rules 4-21, 4-22, 4-23

· 4-21: Can make cond’l admission 14 days before citation hearing
· if admission accepted, OR action taken at end of hearing, LSBC sends out notice to the profession
· 4-22: can cond’ly admit + consent to a proposed disciplinary action
· 4-23: New panel available where old panel rejects disciplinary action proposed (and cond’l admission can’t be used against lawyer in new hearing)
	16

	Appeal of Decision: Hearing Panel

Legal Profession Act Ss. 47, 48

· s.47: Internal appeal process, lawyer or Disp Cmte can invoke within 30 days in writing (review on the record)
· s.48: (Or to BCCA (applicant, respondent or suspended/disbarred lawyer affected by appeal to BCCA)

· LS does not need prima facie case for citation
· Does not need to complete conduct review before citation issued
	17

	Appointment of Custodian LPA s.50
LSBC only does where in public interest. Member’s property held if: “prima facie case of misconduct”: 

· Trust misconduct

· Physically or mentally incapable

· Lawyer died or left practice 
· Suspended or disbarred after hearing
	19

	Articled Students

· If contravene LPA by conduct unbecoming, can face reprimand, fine, lengthen articled period, setting aside LSAP enrolment (LPA s.38(5))
· Are subject to Disp Cmte
· Credentials Cmte supervises articled students
	8
2

	Authority to Act on client’s behalf

· Good faith is no defense
· Onus on lawyer if challenged

· Liable for harm & costs of setting aside acts
· Corporate client: lawyer resp to ensure get instructions from auth’d person
	47L


	Authority to Settle (& limitations on)

· “True Rule”: HAWITT: is law in BC, court has auth to set aside a settlement
· BUT will do so only in limited circs
· client should make decisions
· client should give spec auth to settle – if not, potential negligence claim against lawyer!!!
· ‘Misapprehension of instructions’ claims to set aside a settlement are very restricted
· starting pt is that lawyer has full pwrs over case, but poss limited retainer

· Criminal matters – when can enter GP/plea barg
· “I will recommend” means need to get auth
· lawyer-client is agent-principal relationship
	47-48
48
48L

47
47
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	B

	Bankruptcy/Insolvency of Lawyer

· Bankruptcy: Conduct unbecoming if due to willful neglect, irresponsibility, or extravagance

· Law Society Rules 3-43.1, 3-44, 3-45:  fin resp stds set by LSBC, if don’t meet stds, must report to LSBC if an “insolvent lawyer” or failed to pay monetary judgment within 7 days
· “insolvent lawyer”, restricted and must report to LSBC: R.3-45
· PCH, Ch. 2, R2: professional duty to meet financial obligations arising in course of practice
· Failure to pay expert for report is breach of duty
	18
18L
18R

18L

18R

 18R

 18R

	Breach of Contractual Duty (professional liability) – implied term of legal service K that due care
	30L

	Breach of Fiduciary Duty (to client, to some 3rd ps)

-discretion & vulnerability char’s fid duty relnships

-loyalty, confidentiality, disclosure of relevant info duties flow from
	30-31, 32
32

	Breach of Insurance Policy Terms – entitlemend to coverage might cease
	35R

	Breach of trust
	30L

	Breach of Undertaking, Duty to report -PCH Ch13 r1
	10L

	C

	Canadian Bar Association Code of Prof Conduct
	1

	Canons of Legal Ethics

PCH, Ch. 1
	1

	Citation (Discipline) LS Rules 4-13, 4-15, 4-17, 4-19
· Must be served 90d post auth and 30d pre hearing

· Once served LSBC can notify public

· Get Independent Legal Advice
· Contents: allegations of misconduct

· Lawyer bears costs, even if ‘wins’
· 4-17: conseqs: suspension, practice condns, submit to medical exam

· 4-19: lawyer/art’d student can apply to have order under 4-17 varied/rescinded
	15
15R

15R

12
15
13
14

	Communications, without prejudice: May still be used as evidence
	69

	Competence, General  PCH, Ch. 3; Code, Ch. 2
	2-6

	· 6 components of competence,  PCH Ch. 3 (1) knowledge; (2) legal skill;  (3) practice methods/office management;  (4) delivery of legal services; (5) professional responsibility; (6) capacity to carry out
	4R

	· Before retainer, be satisfied of ability to deal with the matter (esp if complex or specialized)  PCH, Ch. 3 R2
	5

	· Do not threaten to report incompetence to LSBC  PCH Ch. 11 R15
· Do not use complaint procedures vexatiously or to further civil claim – see Abuse of Process 
	6L

	· Duty to be competent – components of (6)
	4

	· Investigations into competence – investigation may refer to practice stds cmte, who may decide on practice review
	3R

	· Knowledge and skill  PCH Ch. 3 R1:
· of substantive law
· of practice & procedure to apply substantive law
· skills to effectively represent client interests
	5

	· Practice Review investigation
	3R-4

	· Practice Standards Committee
	2, 3

	· Quality of Service – PCH Ch. 3 R 3
	5

	· Standard of Care for prof negligence actions
	31

	Complaints to Law Society 
	

	
Bringing a complaint: procedure
· Initiated by any person in writing
· Lawyer-initiated – req’d in 3 situs: breach of undertaking, shortage of trust funds, conduct that raises “substantial Q as to lawyer’s honesty or trustworthiness as a lawyer”
	10

	   
Can’t disclose confidential info in complaint
	10

	   
Decision to take no action
-3 grounds for (invalid/not proved valid, not serious enough, has been resolved)

-invalid if: no violation, abuse of process, not w/in LSBC jurisd
-complainant can ask for review of decision not to proceed, then go to Ombuds if not happy w/ LSBC
	14
14

11R

14

	   
Discipline Committee- process
	14

	
Duty to report lawyer when (1) Breach of 
undertaking; (2) shortage of trust funds; (3) 
conduct raises real questions of honesty
	10


	
Fee Disputes: Not LSBC jurisdiction
	11

	  
Investigation of complaint: procedure
	10

	    
Number/Types complaints Received
	10, 11

	    
Ombudsperson of BC
	14

	    
Past misconduct, do not threaten to report
	10

	     
Processing of complaint
· Copy of complaint to lawyer

· Investigation
· Assessment

· Referral to Disp Cmte, Practice Stds Cmte, OR Take no action

· Parties notified of decision
	11

	     
Complaints Review Committee
	14

	     
Response of lawyer – be prompt PCH Ch. 13 R3
	12

	      
Pre-Hearing Procedure: Conference
If confidentiality of docs an issue: consent or court order to resolve
	16

	“Conduct unbecoming a lawyer” (e.g.)
	22

	Confidentiality (vs. privilege)
· Lawyer has duty of to client PCH Ch.5 R.1
· vs. sol-client privilege and vs. litigation priv

· only client can waive sol-client priv

· Receiving confidential documents accidentally

· Duty to disclose to prevent crime involving death or serious bodily harm
· Production order by ct – must claim privilege; should only reveal as nec upon production order
	65-66
65

66L

66L

66L

PCH Ch.5-12

66-67

	Conflicts of interest, Avoiding
	56

	      
Acting against former client: when permitted (informed consent, unrelated matter), when prohibited (lawyer has confidential info)   PCH Ch.6 Rule 7
	60

	Acting against current client:  When permitted

  PCH Ch.6 Rule 6.3
	58

	      
Acting on both sides of transaction: permitted if 
consented to by both, inferred consent, “simple” real property conveyance  PCH CH.6 R.2
	57R-58

	      
Acting for multiple clients ‘on the same side’: permitted if consented to, real property conveyance
      ( must explain divided loyalties (PCH Ch.6 R.3)
	59

	      
Between lawyer and client: gen rule = can’t do bus and be your lawyer, but exceptions: full disclosure, fair price, ILA
	62-63

	      
Categories of conflict:
(1) acting on both side of transact, (2) multiple clients ‘on same side’ (3) act against former client, (4) conflict b/t lawyer and client
	56

	      
Clients adverse in interest: PCH Ch. 6 R 2 & 6.3
	58L

	      
Divided loyalties 
	58R

	      Gifts to solicitors: Presumption of Undue Influence
	63

	      
Lawyer-client transactions
	62-63

	      
Lawyer transfers between firms, test: “reasbly informed person would think no use of confidential info would occur” [see PCH Appendix 5]
	60

	      
Sources of law for conflicts of interest
	57

	      
Unrepresented parties   PCH Ch. 4 R1
	63

	Contempt of Court (Lawyer)
	52

	      Failure to appear in court
	51R

	      Withdrawal during trial
	51R

	Conviction for an offence, lawyer’s
· If indictable, suspension or disbarment poss  LS Rules 4-40
	18

	Costs, ordered against lawyer (Court disapproval of lawyer conduct)
· Strong evidence needed
	53

	Court, lawyer’s duty to (See Duty) - candor & respect balanced against tenacious representation of own client
Canon 2, PCH Ch. 8
	48-49

	D

	Delegation of tasks – to legal assistants PCH Ch. 12 R.4-9, to Real Estate Assistants Ch.12R.10-12
	

	Discipline --- Law Society’s role
	7

	Discipline & Hearing Process
	14-25

	     
Admissions of violations – see Admission
	16

	     
Appeal from Hearing Panel decision – see Appeal
	17

	     
Articled Students (penalties) – see Articled Studs
	8

	     
Citation – see Citation


Public notice of
	15

	     
Conditional admissions – see Admissions
	16

	     
Conduct Review , Conduct Letter, Meeting: for matters not serious enough for citations
-Disp Cmte auths letter to be sent to lawyer, cc complainant

-May also auth conduct mtg, held in private, not part of lawyer’s conduct record

-May auth conduct review: done by conduct review subcmte;

-Conseqs of Review: no action, referral to practice stds cmte; recommend citation issue
	14-15

	     
Confidentiality of requested documents
	16R

	
Dealing with complaint against you – respond
	12

	     
Hearing, service of notice
	15

	     
Hearing, procedure

· Open to public unless…

· Formally like a trial
	16

	    
Initial consideration by Discipline Committee upon receipt of complaint
	14

	    
Interim Suspension/Conditions: when cont’d practice would be harmful to public or his/her clients
	15

	    
Penalties
	17

	    
Practice Standards Committee
	15

	    
Pre-Hearing Conference
	16

	    
Process /Committee powers
	14-16

	Discipline Case Digest Summaries 
	19-24

	
Neglect of Office Systems/Client
	19

	
Failure to Respond to Law Society
	19

	
Failure to Keep Proper Records
	19

	
Failure to Supervise Staff
	20

	
Threatening Criminal Proceedings
	20

	
Forgery to Effect Conveyance
	20

	
Conflict of Interest
	20

	
Intoxication in Court
	21

	
Tampering with a Witness
	21

	
Failure to Avoid Inaccuracies in Document
	21

	
Overcharging Fees Due to Improper Records
	21

	
Failure to comply with S. 9 of DA
	21

	
Improper Advertising
	21

	
Breach of Confidentiality
	22

	
Failure to Pay Practice Debts
	22

	
Threaten to Report to Regulatory  Body
	22

	
Conduct Unbecoming a Lawyer
	22

	
Misleading a Court
	22

	
Interference with Administration of Justice
	23

	
Misleading a Client and the LS
	23

	
Breach of Undertaking
	23

	
Failure to Notify of Unsatisfied Judgment within 


7 Days
	24

	
Obligation Re Independent Legal Advice
	24

	
Obligations Re Payment of GST/PST
	24

	
Dishonesty
	24

	
Breach of LS Accounting Rules
	25

	Disbar / suspend summarily
	18-19

	Disclosure to Public of suspension/disbarment
	17

	Duty to Court: Candor and respect. Canon 2, PCH Ch. 8; Code Ch. IX, XIII

  ** See also evidence & argument *
	48-49

	Duty of Competence
	4

	Duty to Client – 
-to client, generally PCH Canon 3

-of competence PCH Ch.3
-to keep info confidential PCH Ch.6

-to avoid conflict of interest PCH Ch.6&7

-to preserve valuables PCH Ch.7.1
-to be an advocate/provide all legal options PCH Ch.8
-charge reasonable fees PCH Ch.9
-only to withdraw under appropriate circs PCH Ch.10
-to inform client of errors w/out admitting liability + recommend client get indp legal advicePCH Ch.4 R.5.1
	4

37R

	Duty to Provide Accurate Pleadings
	49

	Duty to meet Financial Obligations  incurred in course of practice PCH Ch. 2 R2
see also Bankruptcy/Insolvency
	18L

	Duty to Report to Insurer 
-any potential claim (list 37L)

-PCH Ch.4 R.5 duty to comply w/ terms of policy

-contents of report (in writing)
-confidentiality of claim except for statistics

-post report: review, file open, investigation, possible actions, ongoing comm. w/ the lawyer
	36-37
37L

37R

38L

38L

	E

	Ethics Committee 
	4

	Evidence and Argument – PCH Ch. 8
Duty to the court: Do not knowingly state false evidence; assist client in dishonorable action; have personal relationships that impact impartiality of officer; be drunk in court; acquiesce to influence; dissuade material Wit from giving evidence; assist Wit to misrepresent, abuse, harass, etc. 
	49-50


	Excess Insurance (private)
	36

	F-G

	Fee Disputes: Not in LSBC’s jurisdiction
	11L

	Failure to Appear in Court (contempt)
	52

	Failure to Cooperate re Insurance Claim – may invalidate coverage
	35R

	Fiduciary Duty, breach of
	32

	Financial Responsibility, breach of (PCH Ch2 R 2) 
	18

	
Examples
· Meet financial obligs as they become due
· Insolvency

· Satisfy monetary judgments in 7 days

· Pay expert Witnesses
See also  Bankruptcy/Insolvency
	18

	Gifts to Solicitors  -- Rebuttable presumption of undue influence
	63R

	H

	Health / Emotional problems – may affect competency
	5

	I

	Independence of Legal Profession
	9

	Independent Legal Advice: Precautions to take when giving
	64

	Interlock
	4

	Insolvent lawyer – see Bankruptcy/Insolvency
	18

	Insurance for Lawyers 
Coverage

-who is covered: lawyer+firm+employees

Insurer’s duties to (1) defend and (2) indemnify

Limits: per claim ($1M) and aggregate annual ($2M)

Not covered

· Breaches of policy terms: (a) obligation to assist insurer (b) obligation to report
· Exclusions: 10% ownership or control, contravention of rules, family connection, bad faith/fraud/criminal activity, now-law activities, practice outside Canada

Covered

“Damages”, “error”, “ professional services”
	34-38
34
34
35R

35R
35L
34 -35L

	
Confidentiality of insurance claims
	38

	        
Deductible, Surcharge, Credits  
	38

	        Excess Liability Insurance
	36

	        Exempt Lawyers & P/Ters
	35R

	        How to Report a Claim
	37R

	        Lawyer’s obligation to client to inform of error/          

        omission promptly without admitting liability  

        PCH Ch. 4 R5.1
	37R

	
Lawyer cannot settle
	38

	
Lawyer must comply with terms of insurance 
policy PCH Ch. 4 R5
	37L

	        Part-time practice
	35R

	        Who is Covered?
	34

	
When to Report?
	36-37

	
Why Report Unlikely Claims?
	37

	Interim Suspension (discipline)
	15R

	Intimate Relationships with Clients: dishonorable
	65

	L

	Law Society of British Columbia
	

	
Approach to Complaints
	7

	      
Committees LPA S. 9
	7L

	      
Credentials Committee 
	2

	      
Discipline & Professional Conduct
	7

	         Duty to public in advertising PCH Ch.14
	

	      
Protection of the Public Interest
	7

	      
Ethics Committee
	4

	      
Jurisdiction
	8

	      
Practice Standards Committee
	2, 15

	       
Role of LSBC
	2L

	       
Statutory Mandate 
	7

	Lawyers Assistance Program  (Interlock)
	4

	Lawyer-Client transactions
	62

	Legal assistants – what can/can’t be delegated PCH Ch. 12 R.4-9, Real Estate Assistants Ch.12R.10-12
	

	Liability of Lawyer
	30L

	     
Breach of Contract (implied term)
	30

	     
Fiduciary Duty, Breach of (to client, TP)
	32

	     
Limitation Period (6 years), LA s.3(5)
	31

	     
Negligence
	30-32

	

Duty of care



          Relationship of proximity



          Reliance on special skill/knowledge



          Test of neighborliness 



          No contracting out
	30
30
30
31
31R

	

Standard of care
	31

	

Causation: defense to negligence
	32

	

Liability to 3rd person
	30, 32

	Limitation Periods
	

	
Admissions of discipline violations (14 days)
	16L

	   
Appeal of Hearing Panel (30 days)
	17L

	   
Application to vary/rescind interim suspension (7 


days)
	15

	   
Citation, service of (90d post auth of citation & at least 30d pre hearing)
	15

	   
Conditional admissions (14 days)
	16

	    
Lawyer’s Negligence (6 yrs)
	31

	    
Complainant’s review of decision 

    
to take no further action (30 days)
	14L

	Loss Prevention  - practice stds
	2

	M

	Malicious Prosecution, tort of
	49R

	Manufacturing Evidence
	51

	Monetary judgments – duty to inform LS if fail to pay
	18

	N

	Negligence, of lawyer (see “Liability”)
	30-32

	
Negligence for settling w/out auth
	47-49

	P

	Practice Management Advisor
	3

	Practice Standards Committee [post-call]
	

	        Review Process
	3-4

	        Discipline Process
	14-15

	Privilege (solicitor-client; litigation)
	65R

	Professional Conduct Handbook (PCH paramount over Code)
	1

	Professional Liability (see “Liability”)
	30-32

	Q

	Quality of Service: Conscientious; diligent; efficient  PCH Ch. 3 R3: List of factors
	5

	R

	Reporting another Lawyer
	6, 10

	
Duty to report another lawyer where: (1) breach 
of undertaking that not consented to by recipient; 
(2) shortage of trust funds; (3) other conduct 
raising question re honesty of lawyer qua lawyer PCH Ch. 13 R1
	10L

	
Duty not to disclose confidential info when making report  UNLESS client consents PCH Ch 13 R 2
	10L

	         Cannot threaten to report  lawyer’s past     

         misconduct to L.S. PCH  Ch 11 R 15
	6R, 10L

	
Cannot use complaint to aid client’s civil claim 
(PCH Ch 13 R 4)
	10

	Reporting Errors/Omissions to Client, duty of PCH Ch. 4 R 5.1
	37R

	Reporting Errors to Insurance Fund
	36-37

	Role of the Law Society
	2

	T

	Threatening to Report, lawyer
	6, 10

	Trust Funds, shortage of (must report LSRule 3-66 & must report another lawyer when PCH Ch.13 R.1
	10L

	U

	Undertakings (usu in real estate): do not undertake to do s/thing that can only be done by a 3rd p. See Real Estate p.98 PCH Ch. 11 R9-11, Canon 4(2), CPC ChXVI Comm.7
-must report another lawyer’s breach of undertaking PCH Ch.13 R.1(a)
	

	Unrepresented Parties
	63R

	W

	Withdrawal of Lawyer during Trial

    
Contempt of Court  PCH Ch. 10
    
Duty if client giving false evidence PCH Ch 8 R8
	52R
52
51L

	“Without Prejudice” Communications
	69

	Witness: Lawyer compellable at disciplinary hearing
	16

	Witness, Tampering with / abuse of, prof resp’ity issues that arise re witnesses – see also Evidence & Argument
	21, 49-51

	LEGAL PROFESSIONS ACT

	S. 3 – Public interest paramount

	S. 4 – Benchers

	PROFESSIONAL CONDUCT HANDBOOK

	Ch. 1 – 5 canons of legal ethics:

	
to state

	
to court

	
to client

	
to lawyers

	
to oneself

	Ch. 2 – Integrity:

	
Dishonorable conduct

	
Financial obligations

	
Discrimination

	Ch. 3 – Competence/quality service/client

	
S. 3(m) drugs/alcohol

	Ch. 4 – Questionable  


Communications/ conduct

	
Threats (R2)

	Ch. 5 – Confidential information

	Ch. 6 – Conflicts between clients

	
Space sharing (R6.1)

	
Former clients (R7)

	
Transferring lawyer  (R7.1)

	Ch. 7 – Conflicts lawyer/client

	Ch. 7.1 – Preserve client valuables 

	Ch. 8 – Lawyer as advocate

	
Prohibited conduct (R1)

	Ch. 9 – Fees (referral)

	Ch. 10 – Withdrawal

	Ch. 11 – Responsibilities to other lawyers:  undertaking

	Ch. 12 – Supervision of employees

	Ch. 13 – Responsibility to Law Society

	Ch. 14 – Marketing of Legal Services

	Appendix 1: Affidavits & Solemn Declarations

	Appendix 2: Family Law Mediation 

	Appendix 3: Real Property Transactions

	Appendix 4: Duty of Lawyer on Termination of Employment

	Appendix 5: Conflict resulting from Transfer of Law Firms

	Appendix 6: Acting for 2 or more clients

	Appendix 7: Short Form Services Description


	CBA CODE OF PROFESSIONAL CONDUCT

	I – Integrity

	II – Competence and Quality of Service

	III- Advising Clients

	IV – Confidential Information

	V – Impartiality and Conflict of Interest between Clients

	VI – Conflict of Interest between Lawyer and Client

	VII – Outside Interests and the Practice of Law

	VIII – Preservation of Clients’ Property

	IX – The Lawyer as Advocate

	X – The Lawyer in Public Office

	XI – Fees

	XII – Withdrawal

	XIII – The Lawyer and the Administration of Justice

	XIV – Advertising, Solicitation, and Making Legal Services Available

	XV – Responsibility to the Profession Generally

	XVI – Responsibility to Lawyers Individually

	XVII – Practice by unauthorised persons

	XVIII – Public Appearances and Public Statements by Lawyers

	XIX – Avoiding Questionable Conduct

	XX – Non Discrimination
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