ESTATES INDEX – APRIL 2007


	A

	Accounts, Solicitors (assessment of)
	114

	Actions, Probate
	115-117

	       Before grant (caveats / citations)
	115-116

	       After grant (replace / revocation)
	116-117.

	Aboriginals (see Status Indian)
	

	Ademption (gift is disposed of)
	8-9, 32, 35

	Administrator (see also Executor)
	64

	       Applicant
	

	              Deciding whether to act
	64-65

	              Who may apply?
	68

	              Choice of applicant
	68

	       Applying for Letters 

       of Administration
	66- 68, 78 

	              Application w/ will annexed
	64

	              Gathering relevant info
	66

	              Reviewing will
	67

	              jurisdiction, time & place
	78

	       Consent
	68

	              Persons with = or > interest
	68

	              Incompetent / Infant
	68

	              Withdrawal of consent
	68

	              Bondable (if no consent)
	68

	      Official Administrator as (PGT)
	68, 70

	       Powers & Duties of 
	

	              General & Prior to Grant
	65-66

	              Duty to account 
	66

	              Duty to file tax returns
	103-105

	              Dealing with assets
	69-70

	       Potential liability 
        (breach of trust / to creditors)
	64 / 100

	       See also Assets: Transfer / 
       Distribution of
	

	      Public Guardian and Trustee as
	70-71

	      Replacement/Revocation of grant
	116-117

	      Special/other grants of admin
	68

	      Two or more personal reps
	69

	Advising on terms of a will
	67-68

	Alcohol/drugs (Testament. Capacity)
	14 

	Alienation, restrictions on 
	27

	Alteration of Will     
	7

	      Codicil
	7

	      Interlineations
	7, 30

	           Presumption-made after exec
	7

	      New will
	7

	Age of Majority to make will 
	5, 10

	Ambiguities, avoid in drafting
	29-30

	Armed Forces (s. 5 WA)
	5

	Assets  (see Property also)
	74

	       Ascertain to prepare will
	20

	       Duties of Personal Rep. wrt (see  

       Executor / Administrator)
	

	       That pass to personal rep         
	1, 76

	That don’t pass to personal rep     
	1-2, 74-76

	        Joint Tenancies 
	74

	       Transfer / Distribution of
	92-93

	          1st get ITA clearance certificate
	92-93, 105

	          Exec can be compelled to 

          transfer 1 year after death
	92

	          On intestacy, administrator 

          can’t transfer surplus until after 

          1 year after death (EAA);
	93

	          PR should wait 6 months after 

          probate to transfer to avoid 

          liability under WVA;
	92, 120

	Situs / Location of, and Conflicts (see also Conflicts)
	76-77

	Attacking will (Delusions/Dementia)
	11-12

	Attestation (form)
	5

	       Attestation/execution procedures
	36

	B

	Bank accounts (situs)
	77

	Bankrupt estates
	70, 76

	Beneficiary
	

	       Collapsing a trust (Saunders)
	24, 28-29

	       Charities as
	24, 27

	       Children, naming
	23

	       Class, gift to
	35

	       Creditors as B’s
	99

	       Debtors as B’s
	99

	       Dies before receiving gift (lapse 

       or per capita/ sirpes)
	8-9

	       Disabled
	3-4, 29

	       Excluding Spouse/Kids (WVA)
	23

	       Infants/Minors
	24, 35

	       Lawyer as
	24

	       Murderer as
	68

	       Naming/Selecting
	23-24

	       Per capita/per stirpes  

       distribution (when surviving B’s)
	33, 34 

	       Pre-deceasing testator (lapse or 

        per stirpes/per capita)
	9, 33

	Spouse (current, separated or future) 
	6-7, 23

	       Solicitor, as beneficiary
	24, 111

	       Solicitor’s Duty Towards
	41-44

	              Negligence – limitation 6yr
	41-44

	       Witness, as beneficiary 
	5

	“Bequeath” vs. “Devise “
	30

	Blind testator
	12-13, 36

	Breach of trust (claim by creditor)
	97-98

	Burden of Proof
	12-18

	
Knowledge & Approval 
	12–13, 16, 18

	
Suspicious Circumstances 
	16-17

	
Testamentary Capacity 
	13-15

	
Undue Influence and Duress 
	17-18

	C

	Canada Savings Bonds, situs of
	77

	Capacity (see Testamentry Capacity)
	10-18

	Capita and Stirpal Distributions 
	33, 34 

	Capital & Income Distribution (trust)
	32

	Capital Losses of dec’d – exception
	104

	Caveat – (before grant of probate)
	115

	Charitable Gifts 
	

	      In will
	24, 27

	      Outstanding pledge not
      enforceable if not under seal
	98-99

	      Tax deduction for 
	105

	Charities, as beneficiaries
	24

	Charities, as creditors
	98-99

	Charging clause (void if lawyer witnesses will)
	5, 113

	Child Support (outstanding and ongoing liability of estate)
	99

	“Child” vs. “Issue”
	30 

	Children
	

	       Access to trust money (s.24, TA)

       (education and maintenance)
	36

	       Adopted kids incl. under WVA
	119

	       Advance to Child (s.92 EAA – 

       Hotchpot)
	93

	       Beneficiaries (create trusts) (see 

       also Trusts)
	23, 24, 35

	       Collapsing trust under Saunders 

        (unless gift over to defeat)
	24, 28

	       Executors/Trustees (picking 
       Adult children)
	21

	       Guardian of (naming)
	24

	       Hotchpot (advance to children)
	93

	Illegitimate Children (equal share in estate upon intestacy)
	3 

	Intestacy (share of in)
	2-3

	Step children lack status of child under WVA
	119

	        Could rely on construc. trst
	2

	       Testators as
	10

	       Unborn Children as beneficiaries 
        (s. 91)
	3 

	       Wills Variation Act claims (s.2)
	23, 38,118-120

	Citations  (summons) re: Probate
	115-116

	Claims against Estate
	38-40

	By Creditors
	97-99

	Class Gifts 
	9 (lapse), 35

	Clearance Certificate (tax)
	92-93, 105

	Client Instructions (see Preparing a Will)
	19-26

	Codicils 
	7

	Committee (per Patient Pty Act)
	

	        Decisions obo testator
	25-26

	        Renunciation obo executor
	65

	        Consent obo person entitled to 

        apply as admin.
	68

	        If PGT, obtain letters of admin.
	70

	Common Accident (survivorship)
	32, 68-69

	Common Form, proof of will
	116-117

	Common Law Spouse 
	

	
EAA (on intestacy)
	3, 38

	
Wills Variation Act 
	38, 118

	Common Property (JT / TIC)
	74

	Community Property jurisdictions
	76

	Compensation of Executor/Trustee

(see Remuneration)
	

	Conditional Will
	8

	Conflict of Laws  
	77, 8

	       Movable property
	76

	       Immovable property
	77

	Holograph Wills
	8

	Constructive Trust 
	2, 39-40

	Contingent/continuing liabilities
	98

	Contract claims re estate
	39, 76

	Corporate Executor
	22

	CPP entitlement (estate, spouse, kids)
	75

	Creditors’Claims  (& tort)
	39, 97-99

	       Personal Representative:
	97-98

	                 Duties to creditors
	97

	                 Liability for duty breach 
	97-98

	                 Defences for duty breach 

                  (plene administravit)
	98

	       Creditor as
	99

	                 Beneficiary &

                 Doctrine of Satisfaction
	39, 99

	                 Executor
	99

	       General Liabilities of Estate
	97

	       Specific Liabilities of Estate:
	98-99

	                  Child/spousal support
	99

	                  Contingent & continuing
	98

	                  Family creditors
	98

	                  Pledges/Charities
	98

	D

	Death of testator,
       application for presumption of
	69

	Death of PR

       de bonis non (2nd administrator)
	116

	Deaf testator
	13

	“Deliver” vs “gift”
	30

	Debtor as beneficiary/ executor
	99

	Defences to creditor’s claims

        Plene administravit
	98

	Deleting Words (Interlineations) 
	7, 30

	Destruction of wills
	6, 37

	Devastavit (mismanagement by PR)
	98

	Delusions (attacking will)
	11

	Dementia (attacking will)
	11-12

	Disabled Beneficiary 
	3-4, 29

	        Use Fully discretionary trust
	29

	Disposal of Remains, of testator
	65

	Dispositive clauses, drafting
	31-32

	       Distribution of income/capital
	32

	       Encroachment, power of
	32

	       Gift over, providing for
	32

	Distribution of income/capital (trust)
	32

	Divorce (effect on will / gift)
	6-7 / 23

	       Loss of standing under WVA
	118-119

	Doctrine of Incorporation by ref.
	7

	Doctrine of Satisfaction
	39, 99

	Domicile
	

	       Determining domicile
	78

	                 determines WVA assets
	118

	       Holo. wills recognized elsewhere
	8

	       Homestead or Dower legislation 

       enacted in place of domicile
	27

	       Fees & Duties on disposition of 

       assets by situs 
	77

	Donation on Imminent Death -         Donatio mortis causa (not land)
	1, 75

	Drafting Wills
	

	       Beneficiaries, naming
	23-24

	       Common Pitfalls
	35-36, 43

	       Dispositive Clauses
	31-32

	       Enduring PA, Rep Agremnts
	25-26

	       Executor, naming
	21-23

	       Guardians, naming
	24

	       Instructions, taking (see 

       Preparing a Will)
	19-26

	       Memorandum, using
	26

	       Organization of will
	31

	       Practical Tips (contingencies, 

       Language, headings, organz.)
	29-36

	       Special Considerations (restr. on 

       alienation, life insurance, 

       RRSP’s, Charitable gifts, etc.)
	27-29

	       Tax Considerations (prob fees)
	24

	       Rule against perp.
	28

	Drugs/Alcohol (capacity of testator)
	14

	Duress /Undue Influence (on testator)
	17-18

	Duty to account (of PR)
	66

	Duty of care (of lawyer)
	41-44

	       to Beneficiaries
	41-43

	       to Client
	41

	       Errors commonly made
	43-44

	       Negligence, basis of
	41-43

	                  Limitation period for 
	41

	E

	Employee plans (pension,welfare,etc)
	27, 75

	Employer payments, voluntary 
	76

	Employment benefits (from WCB)
	75, 76

	Encroachment on capital (trust)
	32

	Enduring Powers of Attorney
	25-26

	Equitable Claim (constructive trust)
	2, 39-40

	Escheat to crown (on intestacy)
	3

	Estate
	

	       Claims against   (intestacy / 

       creditors / unjust enrichment)
	38-39, 97

	       Excluded assets 
	1-2, 74-76

	       Included Assets
	1, 76

	       Insolvent Estate
	70, 76

	       Liabilities of estate
	97

	       Liabilities of deceased
	98-99

	Estate Administration Act (on intestacy) (see Intestacy)
	2-3, 38-39, 93

	Execution of Will  (formalities / procedure)
	5, 36

	       Common errors 
	43-44

	       Doctor’s opinion & attendance at
	13 

	       Post execution procedures (see 

       Post Execution Procedures)
	36-37

	Executor / Trustee 
	

	       Appointing

	                  Appropriate executors:  

                  beneficiaries, spouse, 

                  professional, lawyer, trust 

                  company…
	21-23

	                  Appt by Court                  

                  (see Administrator)
	64

	                  Appt of spouse 
                   (void on marital breakdown)
	6-7

	       Appointee

	              Deciding whether to act
	64-65

	              Renouncing 
	65 

	       Applying for Grant of Probate

	               Jurisdiction, time & place
	78

	              Gathering relevant info
	66

	              Review & Advising on will
	67-68

	               Contested Procedure

                (proof in solemn form)
	116

	       Advising Exec on terms of will
	67-68

	       Assets, general
	

	               Ability to purchase/sell
	35, 69

	               Assets that don’t vest in E
	1-2, 74-76

	               Assets that vest in the E at

               moment of death
	1, 76

	               Care and management of
	65

	               Duty to convert if wasting
	69

	       Assets, transfer/distribution of
	92-93

	              E cannot be compelled to 
              transfer for 1 year after 
              death
	92

	              E should wait 6 months after 

              probate to transfer to avoid 

              liability under WVA 3(1)(a);
	92, 120

	              Must get clearance cert. 1st 
              under ITA 159(2),(3).
	92-93, 105

	       Beneficiary, as also
	23

	       Breach of trust
	97

	       Corporation (trust company) as
	22

	       Clauses benefiting
	35

	       Compensation of (see Remuner.)
	

	       Creditor as executor
	99

	       Creditors – potential liability to
	97 -98

	       Debtor as executor
	99

	       Defences to Creditor’s claims
	98

	       Defending actions personally
	70

	       Disposing of Remains
	65

	       Duties (& powers) of 

	              General & Prior to Grant
	21, 65-66

	              to gather info & make 

              application for Probate
	66-67

	              Immediate Responsibilities 

              (see below)
	65-66

	              to account 
	66

	              to file tax returns
	103-105

	              Dealing with assets
	69-70

	              Creditors Claims, wrt
	97

	       Duties when action commenced
	120

	Experts, employing
	35

	Executor’s year
	92-93

	       Foreign Assets, specific executor
	22

	       Gifts to
	35, 68, 111

	       Identifying
	64

	       Immediate Responsibilities
	65-66

	             Disposition of Remains
	65

	             Care/Mangemnt of Assets
	65

	             Dealing with Liabilities
	66

	             Preparing for administration 
	66

	             Accounting and Expenses
	66

	             Safety Deposit Boxes
	66

	       Infant/patient, renouncing 
	65

	       Lawyer as executor/trustee
	22

	       Memorandum, using as guidance
	26

	       Murderer
	68

	       Multiple executors
	23, 69

	             Unanimity req’d for land 
	69

	Personal liability of E for
	

	               Breach of trust
	97

	               Defences to creditor’s claim
	98

	               Distribution before getting 

                tax clearance certificate 
	105, 92-93

	               Distribution before 6 mos 

               (WVA Limit period)
	92, 120

	               Failure to dispose of 

               remains (criminal offence)
	65

	               Funeral expenses (creditors)
	97

	               Legal fees (gen. reimburse 

               E from estate)
	70, 
113-114

	               Mis-mngment (Devastavit)- 

                no due diligence
	98

	       Powers & Duties of Pers. Reps


	21, 65-66, 69-70

	       Power of Appntment (Gen/Spec)
	75

	       Probate, apply for (see Probate)
	78

	              Duty to gather info & make 

               application for Probate
	66-67

	       Remuneration of 
	

	              
Methods of remuneration & 

              non-conditional gifts 
	35

	              Overview / advising testator
	23

	              Solicitors services and fees 
	70,113-114

	              Solicitor as PR / charging 

              clause
	113

	              Statutory entitlement TA 88
	111

	              Trust Company
	22

	               Lawyers (as executors)
	22, 113

	               Trust companies 
	

	       Renouncing the appointment
	65

	              Intermeddling, before 

              probate
	64

	      Replacement/Revocation of grant
	116-117

	       Residuary Beneficiary as
	21

	       Spouse as
	21

	              Void on marital breakdown
	6-7

	       Trust Co./Corporate Executor
	22

	       Whether to act, as Executor
	64-65

	Wills Variation Act:  exec.’s role
	92, 120

	Witness to Will
	5 

	F

	Family creditors (e.g., relative who 

provided services- Unjust. En./QM)
	39-40, 98

	Family Relations Act
	6, 74, 76

	        Family Assets & Trig. Events
	76

	Foreign assets (specific executor)
	22

	Formal Requirements of Will 
	2, 5-6, 36

	        Non-compliance with
	6

	Fraud, Force, Fear (see Undue Infl.)
	17-18

	Funeral/remains
	64, 65

	G

	“Gift” vs. “Deliver”
	30 

	Gift-over (to avoid Saunders)
	24, 28

	Gift
	

	       Ademption (gift disposed of)
	8-9,32, 35

	       to Child after making will 

                Hotchpot- advance to child
	93

	       Lapse (beneficiary dies)
	9

	                Statutory exceptions to
	9

	       to Executor/Trustee
	35, 68, 111

	       to Minor
	24, 35-36

	       to Spouse (separated) 
	6-7, 23

	             Future Spouse
	23

	       to Strangers
	11

	       to Witness
	5

	Grant of Administration
	64, 68

	Grant of Probate
	115-117

	Guardians 
	24, 70-71

	        Adult Guardianship
	25

	        Court has discretion, even if 

        named by parent in will
	24

	        Naming of
	24

	H

	Holograph Wills 
	8

	Homestead / dower legislation
	27

	Hotchpot (advance to child)
	93

	I

	Imminent Death Donation (not land)
	1, 75

	Immovable assets
	76-77

	       In Holograph Will
	8

	Incapacity (Delusions/Dimentia), attacking a will
	11-12

	Income Tax
	See Tax

	Incompetence of Witness to Will
	5

	Incorporation of document into Will by reference (general, memorandum)
	7, 26

	Infants, gifts to (see Children)
	24, 35

	        Domicile of
	78

	Insolvent estate
	70, 76

	Instructions, taking from client (see Preparing a Will)
	19-26

	Interest, on gift not given in 1 year
	92

	Interim Administration (during action)
	68 

	Interlineation  (Altering a Will)
	7, 30

	Intermeddling (by PR before grant)
	64 -65

	Intestacy
	2-4

	       1-year bar on distribution (after    

        death)
	93

	       By operation of law:
	

	              Lapse &/or ademption
	8-9

	              Survivorship/presumption of 

                                     death
	32, 68-69

	       Children

               Born after T’s death 

               Born outside marriage 
	3

3

	       Common law & same-sex 

        spouses 
	3, 38, 93

	                must have lived with for 2 
                yr immed. before death
	

	       Disabled beneficiary 
	3-4, 29

	       Escheat (No successors)
	3

	       Hotchpot (advance to children)
	93

	       Home/Furnishings (s. 96)-  

       surviving spouse gets life interst
	3

	       Kindred of ½ blood (s.90)
	3

	       Legislative Scheme (Mandatory   

       under EAA)
	2-3

	                 Part 10 scheme
	2-3

	       Multiple Spouses  (distributed  

        in portions the court deems just)
	3, 38, 93

	       No Successors (Escheat Act)
	3

	       Partial Intestacy
	2

	       Separated spouses (gets nothing 

       if separated for more than 1 yr)
	3, 38, 93

	WVA does not apply on IT
	38

	“Issue” vs. “children”
	30 

	J

	Joint Tenancy 
	1, 74, 104(tax)

	Judicial Separation (effect on will)
	6-7, 23

	Jurisdiction 
	

	       Application for probate
	78

	       Assets (conflicts, situs)
	77

	       Holograph wills
	8

	       Wills Variation action
	118-119

	K

	Know. & Approval [genuine inten.]
	12–13

	       Blind/illiterate/deaf/ESL etc.
	12

	       to rebut Suspicious Circ.s
	13, 16-17

	       to rebut Undue Influence
	17-18

	L

	Lapse of gift (beneficiary dies)
	9

	       If multiple beneficiaries, and  

       survivors, then consider per 

       capita/per stirpes
	33

	       Statutory Exceptions to
	9

	Lawyer, advising on a will to PR
	67-68

	       Providing basic advice to testator
	20-21

	Lawyer, defending actions personally
	70

	Lawyer, duties and responsibilities 
	41-44

	       Common errors (drafting, exec.)
	43-44

	       Duty of Care, take instructions
	41

	       Duty to beneficiaries
	41-42

	       Limitation period for negligence
	41

	       Negligence, basis of
	41-43

	       Personally interview testator 

       where suspicious circ. exist
	13

	Lawyer, remuneration
	113-114

	       Review of lawyer’s bill
	114

	Lawyer, scope of retainer
	70

	Lawyer, services provided 
	113-114

	Letters of Administration
	64, 68,

116 (18.03)

	       Info to gather on application for
	66-67

	Liabilities at death, of personal rep.
	97-99

	Liabilities, contingent/continuing 
	98

	Liabilities during life
	97

	Liabilities of estate
	97-99

	Liabilities, in administration
	97-98

	Liability, executor
	See Executor: pers. liab.

	Life Insurance 
	1, 27, 74

	        Designation outside of will 

        may mean doesn’t pass to PR
	74

	        Designation may be ir/revocable
	67

	        Inform company of death 
	67

	Limitation period, WVA (6 months from probate)
	92,118, 119

	Location of Asset (situs)
	77

	M

	Marriage (= revocation of Will)
	6, 23

	Marital breakdown/divorce (effect  on will)
	6-7, 23

	Memorandum (part of will, or not)
	26

	Mental Capacity (for testators)- 4 part test
	10-17

	        4 Part Test
	10

	        Delusions & Dementia
	11-12

	        Burden of Proof
	13-15

	        Suspicious Circumstances
	15-17

	Mental Status Exam
	13

	Military will (s. 5, WA)
	5

	Minors (see Children)
	

	        Testators- must be 19 (s.7       

             WA), unless in armed forces
	5, 10

	        Beneficiaries as (gifts to minors)
	24, 25, 35

	Mismanagement, devastavit
	98 (top)

	Missing person
	69

	Movables
	77

	         In Holograph will
	8

	Murderer
	68

	Mutual Wills
	7-8, 39

	N

	Negligence, by lawyer
	41-44

	         Common Errors
	43-44

	Nisga’a (cultural property)
	2

	Notice, of will (post-exec. procedure / search for app for probate)
	36 / 66 (1a)

	O

	Official Administrator (PGT in BC)
	68, 70

	Organization, of will
	31

	P

	Parentis in loco (no claim against estate of person who stood in as parent)
	24

	Partial intestacy
	2

	Patients’ Property Act, powers of Committee of Patient under
	

	       Health decisions for testator, has 

       power to make
	25

	       Letters of admin., has power to 

       obtain if COP is PGT
	70

	       Renounce patient’s appointment 

       as executor, has power to
	65

	       Revocation of will, no power to
	6

	       Supercedes power of attorney 

       granted by testator
	26

	Pensions
	27, 75

	         May not designate in will
	27

	         Must designate under plan
	75

	Per Capita (B must be alive to receive gift)
	33-34

	Per Stirpes (Gift passes to lineal descendents ONLY)
	33-34

	Perpetuities / Perpetuity Act
	28

	Personal property, situs of
	77

	Personal Representative
	See Exec.

	Pledges, outstanding to charities - not enforceable, unless under seal
	98-99

	Plene administravit (defence to creditor claim)- i.e. out of assets
	98 

	Post Execution, procedures
	36-37

	        Destroy prior wills/files
	37

	        Release will/file from  

        safekeeping
	37

	        Report to client
	37

	        Storage, of will
	36

	        Wills Notice
	36

	Powers of appointment (Gen/Special)
	75

	Powers of attorney, enduring
	25-26

	Preparing, a will
	19-37

	       Taking client instructions
	19-26

	           1.  Take directly/make notes
	19

	           2.  Info to obtain at 1st 

                meeting: existing & future 

                relations, assets & liab.
	20

	           3.  Info to provide to client
	20-21

	           4.  Naming & compensation 

                of executors / trustees
	21-23

	           5.  Naming beneficiaries
	23-24

	           6.  Tax considerations
	24

	           7.  Naming guardians
	24

	           8.  Enduring Powers of Att. & 

                Representation Agreements
	25-26

	           9.  Use of Memorandum
	26

	      Special Considerations 

          (alienation restrctns, life 

          insurance, charitable, 

          Perpetuities, trust termination,   

          disabled beneficiaries)
	27-29

	      Practical Drafting Tips
	29-36

	Presumption of death
	69

	Privilege (passes to executor)
	37

	Probate
	

	       Application, info to gather for
	66

	       Application
	78

	       Caveat
	115

	       Citation (Summons)
	115-116

	       De bonis non (2nd administrator)
	116

	       Fees (based on value of estate)
	77

	       Fighting probate

               Before probate

               After probate
	115

115-116

116-117

	       Info to gather for Application
	66-67

	       Jurisdiction , of court
	78

	       Original will not found (do Wills    

       Notice Search-can probate copy)
	66

	       Place of Application (Registry)
	78

	       Proof in common form
	116-117

	       Proof in solemn form
	116

	       Revocation of Grant 
	116-117

	       Rule 61- for non-contentious 
	78

	       Timing of application
	78

	       Wills Notice Search (needed)
	66

	Professional Responsibility 
	

	       Destroying will
	37

	       Duties (to client, B’s, etc.)
	41-44

	       Execution of Will
	36

	       Ethical considerations
	11-13

	       Gifts
	23(a)-24(g)

	       Negligence
	41-44

	       Personal meeting
	12-13, 19

	       Refusal to draft (no capacity / 

       solicitor named as beneficiary
	16 /

24

	       Releasing will / Privilege
	37

	       Reporting to client
	37

	       Storage of wills
	36

	       Suspicious circumstances
	15-16

	Proof in solemn and common form
	116-117

	Property which passes and does not pas under will
	1, 27, 74-76

	Public Guardian and Trustee
	 

	        Administrator, as (obtaining 

        letters of administration)
	70-71

	        Guardian of child, as
	24

	        Gift to minor, paid to unless 

        trust or provision re guardian
	24, 35

	        Only official administrator in BC
	70

	Q

	Quantum Meruit
	39-40

	R

	Real Property, devolves & vests in personal rep.
	76

	Redundancies, in drafting
	30

	Releasing will from safekeeping
	37

	Remains, of testator
	65

	Remuneration of Executor/Trustee
	

	
Methods of remuneration & non-


Conditional gifts 
	35

	
Overview & advising testator
	23

	
Solicitors services and fees to PR
	70,113-114

	       Solicitor as PR / charging clause
	113

	
Statutory entitlement (TA, s.88)
	111

	
Trust Company
	22

	Renunciation, by executor
	65

	Representation agreement
	25-26

	Representative actions, under WVA
	119

	Republication of will
	7

	Reviewing lawyer’s bill to client
	114

	Revival of will
	7

	Revocation of grant:  of probate / letters of admin
	116-117

	Revocation of will  (allowed even if contrary language- maybe damages)

       By destruction

       In writing (declaration)

       By later will

       By marriage of testator

       Conditional

       NOT by divorce/marital brkdwn 

       (may only effect certain provsns)
	6, 37

6

6

6, 23 (c)
7

6

	RRSP/RRIF
	1, 27, 75

	       If designation, not part of estate
	75

	Rule Against Perpetuities 
	28

	S

	Safety deposit box
	66

	Saunders v. Vautier
	24, 28

	         Use gift over to avoid
	24

	Section 92, EAA (advances to kids)
	93

	Separation agreement
	39, 76

	Settlement, under WVA
	119-120

	Situs of assets
	77

	Solemn form, proof of will
	116

	Solicitor fees
	113-114

	Solicitor-client privilege (passes to executor)
	37

	Spousal Support, outstand.& ongoing
	99

	Spouse
	

	       As Executor

                Void on marital breakdown
	21

6-7

	       Common law (on intestacy)
	3, 38

	       Intestacy (entitlement on)
	2-3, 38, 93

	               Home/Furnishings (s. 96)-  

               Life interest (surv. spouse) 
	3

	       Multiples Spouses (EAA)
	3, 38, 93

	       Same Sex (on intestacy)
	3, 38

	       Separated spouses, intestacy 

       (not more than1 yr)
	3, 38

	       Separated Spouse (gift void on 

       Separation/marital breakdown)
	6-7, 23

	       Separation agmt.
	39, 76

	       Triggering event misconception
	6-7

	       WVA
	23, 38, 

118-119 

	       Mutual Wills
	7-8, 39

	Status Indian
	

	       Assets on reserve
	20, 77, 24

(tax)

	       Formalities of will
	6

	       Incompetence
	26

	       Intestate succession 
	2

	       Probate
	78, 115

	       Nisga’a (cultural property)
	2

	       tax consequences on death
	103

	       variation
	38, 118

	Statutory Benefits (not part of estate)
	76

	Stirpital distribution
	33-34

	Storage of will
	36

	       Release of will from safekeeping
	37

	       Release of wills file
	37

	Survivorship
	32, 68-69

	        Survivorship period-importance
	32

	Suspicious circumstances- (lawyer can be liable)
	15-17

	       Burden- on propounder if SC 

        Exist (civil burden)
	17

	       v. fraud/undue influence burden
	17-18

	T

	Tax returns, filing
	103, 105

	Tax
	24,103-105

	       CCA
	104

	       Clearance certificate
	92-93, 105

	       Deductions
	104

	                Capital Losses
	104-105

	                Charitable Donations
	105

	       Deemed dispositions
	24, 104

	       Depreciable capital property
	104

	       Land as inventory of business
	104

	       Non-depreciable capital property
	104

	       Payment by installments
	105

	       Personal exemptions
	105

	       Principal residence
	104

	       Property held at death, tax on
	104

	       Property held as JT
	104

	       Recapture
	104

	       Reserves
	105

	       Returns (what/when to file)
	103, 105

	       Separate returns, filing
	103

	       Unfiled prev. year
	105

	Tenants in common
	74

	Testacy (disposition of Property)
	2

	Testamentary Capacity

    -understand nature of act, no 

    mental disorder, free choice
	10-18

	       Age
	5, 10

	Alcohol & Drugs (incl. medictn)
	14

	
Burden of Proof 

             On those propounding will            

             (civil  standard)
	13-15, 16, 

	
Delusions 
	11

	       Dementia
	11-12

	       Doctor opinion
	13

	       Enduring Power of Attorney &

       Representation Agreements
	25-26

	
Evidence of Capacity 
	13-14

	       Lawyer’s precautions, to take
	13-14

	       Lawyer, refusing to draw up will
	16

	Loss of, before will executed but after instructions given
	14-15

	Mental Capacity, Test for/4steps
	10-11

	     Medical Evid. not conclusive
	10

	Mental impairment not fatal
	11

	Mental Status Exam
	13

	Minors
	10

	
Suspicious Circumstances (see 

       Suspicious Circumstances)  
	15-17

	
Undue Influence (fraud, force,  

       fear) (see Undue Influence)
	17-18

	       Witness, incapacity of
	5 

	       v. Knowledge/Approval
	12-13

	Termination of Trusts (Saunders)
	28-29

	       Use Gift over to avoid
	24

	Time limits, caveat
	115

	Tort victims, claims against estate
	39

	Transfer of assets (see Assets: Transfer)
	

	Trusts 
	

	       Age of majority
	24, 28

	       Breach of
	97

	       Constructive
	2, 7-8, 39-40

	       Disabled person
	3-4, 29

	       Distribution of income/capital
	32

	       Drafting
	32

	       for Minors
	35-36, 70

	               Access to trust money for 

              education and maintenance
	36

	              Trustee has discretion to pay 

              out of income (capital 

              requires court order)
	70

	       Revocation/Variation (TSVA)
	29

	       Termination (Saunders)
	28-29

	               Use Gift over to avoid
	24

	Trust and Settlement Variation Act
	29

	Variation/Revocation (TSVA)
	29

	Trustee
	

	       Clauses benefiting
	35

	       Encroach on capital
	32

	       more than 2+ (unanimity req.)
	69

	       Paying income & capital
	32, 36

	       Remuneration of
	35, 111

	U

	Unborn Children (s.91, EAA)
	3 

	Undue influence (fraud/force/fear)
	17-18

	       Burden to prove- on those 

       attacking the will
	18

	       No automatic presumption b/c of 

       close relationship, etc.
	18

	Unfiled tax return
	105

	Unjust enrichment
	39-40

	Unmarried spouses (incl. in WVA)
	38

	Unrelated parties, claims by
	39

	V

	Validity of Will – see Will
	

	Value received (Unjust Enrichment)
	40

	Value survived (Unjust Enrichment)
	40

	Vesting
	76

	Voluntary payments, by employer
	76

	W

	WCB benefits
	76

	Will
	

	      Ademption (gift disposed of)
	8-9

	      Alteration of (see Alteration)
	7

	      Attacking will (delusions/ 

      dementia)
	11-12

	Execution prcedures (for lawyer)
	36

	       Common errors in execution
	44

	Destroying
	37

	Drafting Tips
	29-36

	Formalities (writing, signed, witnesses, capacity-age)

               Non-compliance
	2, 5-6

6

	Lapse of gift (beneficiary dies)
	9

	Organization, of will
	31

	Post execution procedures (see Post Execution Procedures)
	36-37

	Preparing a Will (See Preparing & Drafting)
	19-37

	Releasing from safekeeping
	37

	       Republishing/ Revival
	7

	Requirements (to be effective) – intention / mental capacity / knowledge and approval / formal requirements, etc.
	2, 12

	Revoking (see Revocation of will)
	6

	Signing
	5, 36

	Special Types
	7-8

	Mutual 
	7

	Conditional
	8

	Holograph
	8

	Storage
	36

	Wills Notice 
	36, 66

	       Wills Notice Search (needed for 

        probate)
	66

	Witness
	5-6, 36

	Wills Variation Act  general
	38,118-120

	       Appeals/Variation/Rescission of
	120

	       Assets that qualify
	118

	Def'n of child Includes adopted child / Doesn’t include stepchild or parentis in loco children
	2, 24, 119

	      Potential construc. trst claim
	2

	       Def’n of spouse (CL included)
	38, 118

	       Divorce- WVA doesn’t apply
	118-119

	       Duties/effect on executor (don’t 

       distribute until after 6 mo. when 

       WVA actions may arise)
	92, 120

	       Evidence (court thinks proper)
	120

	       Executor, Role of under
	92, 120

	       Forum, to commence action
	119

	       Intestacy, WVA does not apply
	38

	       Jurisdiction
	118-119

	       Land (CPL must be filed)
	119

	               endorsed by LTO if 
               transferred w/in 6 months 
                (unless sale)
	92

	       Limitation period (6 months 

       from probate)
	92,118,119

	       Memo of reasons (if disinherit)
	23

	       Multiples Spouses (allowed, 

       according to class notes)
	

	       No consent order
	119

	       Order (lump sum, periodic, etc.)
	119, 120

	       Procedure
	119

	       Registry to commence action
	119

	       Representative actions
	119

	       Requirements
	118-119

	       Role of executor
	120

	       Settlement/Mediation
	119-120

	       Spouse (CL/Same Sex included)
	118

	       Unmarried spouse (included)
	38

	Witnesses to Will 
	5-6

	Beneficiary as (or spouse of Ben) (WA, s. 11)
	5

	Executor as (WA s. 13)
	5

	Incompetence of (WA s.10) 
	5

	Lawyer as, charging clause void
	22

	Requirement of 2 witnesses
	5

	XYZ
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